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THE SMOULDERING FIREFIGHTER’S RULE
By: Suzanne N. McNulty*
I.

Introduction

Firefighters and other public safety officers are employed to maintain and promote public
safety. They are compensated through citizen’s tax dollars in consideration of the inherent risks to
which they are exposed. In recognition of this, courts throughout the United States have created a
common law restriction limiting public safety officers’ ability to recover damages if injured during
the course and scope of their employment. This restriction, known as the “firefighter’s rule”, bars
such officers from bringing tort lawsuits against members of the public who they are employed to
protect.1 The rule acknowledges that when an officer is injured by one who created the emergency
requiring the officer’s presence, the officer should not be permitted to recover for those injuries
caused by the very misconduct that led to his/her presence.2 The rule initially applied solely to
firefighters, but has been extended to cover volunteer firefighters, police officers, lifeguards,
institutional care-givers and other public safety officers.3
The rule, in part, is based on an assumption of risk theory. Because officers assume and
voluntarily confront risks as a natural and expected part of their job, they should not, therefore, be
permitted to recover.4 Further, the rule considers that officers, by agreeing to assume such risks,
consent to the fact that the individual who caused the emergency situation will not protect the
officer against those risks.5 As a California court stated, officers cannot complain of the very
negligence that makes their employment necessary.6
In the case of Sepega v. Delaura, the Connecticut Supreme Court nicely delineated other
policy considerations in support of the rule; namely, that it prevents placing too heavy a burden on
premises owners to keep their premises safe from the unpredictable entrance of firefighters; it
spreads the cost of the risk of injury to the public through taxation, providing officers with workers’
compensation, salary, and fringe benefits which sufficiently compensates for such risks; it
*
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encourages the public to call for professional help and not to rely on self-help in emergency
situations; and, lastly, it prevents a flood of litigation in courtrooms and the double taxation of
citizens who would be paying twice for the officers’ services.7
The firefighter’s rule was first formulated by an Illinois court in 1892, and thereafter
adopted in almost every state within the United States. 8 However, over time, it has been either
abandoned or limited in numerous jurisdictions by state courts and legislatures.9 By 2007, the rule
was rejected in eight jurisdictions.10 By 2018, ten states had yet to address the rule and twenty
states had abolished, limited, or refused to adopt the rule.11 For example, the Arizona Supreme
Court narrowly construed the rule—it stated that the “rule is liability and immunity is the
exception.”12 In New York and New Jersey, the legislatures passed statutes creating exceptions to
and abrogating the rule.13
II.

The Independent Cause Exception

One of the rule’s limitations is based on what is known as the “independent cause
exception” which allows an emergency responder to recover if the injury is caused by some event
“independent” of the emergency requiring the responder’s presence. It is meant to allow recovery
for independent acts of misconduct that were not the cause of the firefighter’s presence at the
scene.14 Numerous jurisdictions have adopted this exception in response to concerns regarding the
discriminatory nature of the firefighter’s rule and the unfairness created by not allowing officers
to recover for injuries arising from negligence independent of the conduct requiring their
response.15 Examples of independent causes include situations in which 1) the firefighter is injured
by a hazard created in violation of a safety statute or ordinance; 2) the property owner/occupier
misrepresents a hazard or fails to warn the public safety officer of a hidden hazard; or 3) the officer
is injured by a wrongful or reckless act.16 The exception takes into consideration the situation
wherein a firefighter cannot assume the risk due to unanticipated or hidden dangers.17 Hidden
dangers has been defined as those unusual hazards that are not normally involved in firefighting
and in which an individual fails to warn the officer despite a clear opportunity to do so.18
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3
Some jurisdictions, including California, have codified and broadened the scope of the
independent cause exception.19 As an example, California Civil Code § 1714.9 provides:
(a) Notwithstanding statutory or decisional law to the contrary, any person is responsible
not only for the results of that person’s willful acts causing injury to a peace officer,
firefighter, or any emergency medical personnel employed by a public entity, but also
for any injury occasioned to that person by the want of ordinary care or skill in the
management of the person’s property or person, in any of the following situations…20
The following situations which the statute enumerates are those involving arson, intent to injure,
failure to warn of hidden dangers, conduct occurring after a person knew of the officer’s presence,
or conduct that violates a statute, ordinance, or regulation.21 Unlike the common law exception
which requires that the injury arise from negligence independent of the conduct that caused the
emergency, the statutory exception in California allows for both dependent and independent
negligent acts to give rise to recovery.
III.

Joint Operations – The Exception to the Exception

Many times emergency situations require involving officers from different agencies to
engage in joint operations. When an officer is injured while performing such operations, courts
have been unwilling to apply the independent cause exception to allow recovery. Thus emerged –
an exception to the independent cause exception – called the “joint operation exception”. This
exception prevents recovery even when the negligent acts of a fellow public safety officer are
independent from the risk of injury arising from a joint rescue operation. The justification for not
allowing officers to recover under such circumstances, is the same justification behind the
firefighter’s rule – the promotion of public safety. Specifically, if those engaged in joint operations
can sue their fellow officers for injuries sustained during the course of such operations, this will
only serve to deter agencies from combing forces, which in certain circumstances, may be the only
way to effectively respond to an emergency situation. This, of course, would result in undermining
the public’s safety.
Because of the seemingly unpredictable application of the firefighter’s rule and its
exceptions, this article will look at those factors that courts take into consideration when deciding
when to apply the rule, including the “independent cause exception” and the exception to it based
on joint operations. By analyzing the application of these exceptions, this article attempts to
provide some level of predictability regarding when, and under what circumstances, a defendant
can avail itself of the firefighter’s rule.
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IV. Cases in Which Courts Applied the Independent Cause Exception Thereby Allowing the
Officer to Recover For Injuries
Donahue v. San Francisco Housing Authority
In Donahue, a firefighter, while conducting an unannounced building fire inspection,
slipped and fell down slippery steps caused by the property owner’s negligent maintenance of the
stairs.22 The owner failed to install skid resistant treads on the stairs, and had a practice of cleaning
the stairs by hosing them down.23 In fact, the stairs had been hosed down shortly before the
firefighter’s arrival creating a slipping hazard, causing the firefighter to fall and break his arm.24
The Court held that the firefighter’s rule did not apply in this situation because the fall was
unrelated to the reason that called the firefighter to the scene.25 It noted that though the hazard of
falling and getting injured was one normally encountered during the course of employment, the
property owner’s failure to install nonslip adhesive treads on the stairs and his use of improper
methods to clean the stairs constituted a breach of duty.26 The Court considered this breach to be
independent of the cause of the firefighter’s presence at the scene because slipping on improperly
maintained stairs was not an inherent danger of the job.27
Vasquez v. North County Transit District
In Vasquez v. North County Transit District, the Ninth Circuit interpreted the independent
cause doctrine broadly as did the Donahue Court.28 In this case, an officer was directing traffic
because the crossing-gate arm at a railroad track was stuck in the “down” position, causing traffic
to build up.29 While directing traffic, the railroad crossing gate arm broke, falling sideways instead
of perpendicularly because the bolts on the arm were improperly maintained, causing injury to the
officer.30
The Court held that this malfunction was independent of the reason for the officer’s
presence at the crossing.31 He was there to direct traffic. The Court reasoned that a firefighter does
not assume every possible risk he may encounter on the job and a malfunction in the construction
of the gate was not a foreseeable consequence of directing traffic. 32
Stapper v. GMI Holdings, Inc.
In Stapper, a firefighter sustained serious injuries when the garage door, which had been
negligently manufactured, malfunctioned and would not open trapping the firefighter in a burning
22

Donahue, 16 Cal. App. 4th at 661.
Id.
24
Id.
25
Id. at 663.
26
Id.
27
Id.
28
292 F.3d 1049, 1059 (9th Cir. 2002), as amended (Aug. 7, 2002).
29
Id. at 1051-52.
30
Id. at 1051-53.
31
Id. at 1060.
32
Id. at 1051.
23

5
garage.33 Although the firefighter’s injuries were the direct result of fire, the very danger that she
arrived to confront, the Court did not apply the firefighter's rule to bar suit against the manufacturer
of the faulty garage door.34 Instead, the Court applied the independent cause exception because
“the garage door's malfunction was independent of the fire, and not caused by the fire.”35
Malo v. Willis
In Malo, an officer was injured when he pulled over a driver for speeding.36 During the
stop, the driver’s car struck the officer because the driver was unfamiliar with driving with a
manual transmission, a cause unrelated to the misconduct that caused the officer to pull him over.37
The Court held the firefighter’s rule inapplicable stating that the risk of injury “did not result from
the negligent act of speeding but from the entirely separate and independent act of driving an
unfamiliar vehicle.”38
Lipson v. Superior Court
The Court in Lipson considered the misrepresentation of a hazard to be an independent
cause. In this case, the firefighter responded to a chemical boil over at a plant.40 The plant owner
informed the firefighter that the boil over did not involve toxic chemicals, when it in fact did and
the officer suffered severe injuries due to toxic exposure.41 The Court held that the owner’s
misrepresentation was independent of any tortious act that may have caused the substances to boil
over.42 It noted that the misrepresentation occurred after the firefighter arrived on the scene and
materially enhanced the risk of harm or created a new risk of harm.43 In allowing the firefighter’s
action to seek recovery, the Court stated that the fireman's rule does not prohibit a firefighter from
recovering damages where the act which results in his injury is independent from the act which
created the emergency to which the firefighter responded.44
39

Terhell v. American Commonwealth Associates
Moreover, courts have held that the firefighter’s rule does not apply when an individual
fails to warn the firefighter of a hidden hazard. In Terhell, the firefighter, while attempting to put
out a fire, was injured when he fell through an unguarded and concealed opening in the roof that
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he had not been warned about.45 The Court noted that most jurisdictions, in considering the issue
of hidden hazards, allowed recovery where a failure to warn resulted in injury.46
Accordingly, the Court held that the firefighter should be allowed to bring his claim
because the unguarded hole in the roof was not the cause of his presence at the scene.47
Furthermore, application of the rule has been consistently denied where plaintiffs have alleged
negligent failure to warn of a hidden known danger, as the firefighter did here.48
Terry v. Garcia
In this case, an officer responded to a call involving an on-going domestic dispute that
authorized him to turn on his siren and drive over the speed limit.49 When the officer attempted to
surpass a truck that was turning left, the truck clipped the officer’s car, causing the officer to lose
control and sustain injuries.50 The Court held that the truck driver was negligent, and that his
conduct was independent of the misconduct that summoned the officer to the high-speed
response.51 The Court therefore concluded that the firefighter’s rule did not apply to the facts
presented in the case.52
State v. Shears
In Shears, an officer was injured when a criminal eluded capture while engaging in a public
offense.53 The criminal drove at a high rate of speed, ran stop signs, and avoided spike strips.54 As
a result, several police vehicles were damaged, and the city sought relief from the criminal.55 The
Court found that the criminal’s evasive and dangerous actions were independent of the officer’s
scope of duties.56 Therefore, they fell outside of the scope of the firefighter’s rule allowing the
officer to recover. 57
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V.

Cases in Which Courts Did Not Apply the Independent Cause Exception Thereby Not
Allowing the Officer to Recover For Injuries

Coglianese v. Mark Twain Ltd. Partnership
In Coglianese, a firefighter died while fighting a fire on an owner’s premises.58 During the
fire, the walls burned rapidly, producing large amounts of smoke and noxious gases, causing the
firefighter to suffocate to death.59 The plaintiff alleged that the premises were not in compliance
with applicable building and fire prevention codes, and therefore the walls within the premises
were not fire resistant.60 Moreover, the plaintiff alleged that the owner’s failure to adhere to these
codes constituted negligent or willful and wanton misconduct, which was independent of the
reason for the firefighter’s presence at the scene.61
The Court disagreed finding that the owner’s conduct and the significant amount of smoke
and gas were not an independent cause of the firefighter’s death reasoning that the firefighter
would not have entered the premises but for the fire.62 Moreover, the Court stated that the presence
of the great amount of smoke and gas was inevitably associated with fighting a fire; therefore the
owner’s negligence did not give rise to undue risk.63 The Court found that the firefighter merely
was subject to a level of danger that a firefighter would reasonably anticipate in the course of his
duties.64
Boulter v. Eli & Bessie Cohen Foundation d/b/a Cohen Camps
In this case, Cohen Camps hired a psychologically disturbed individual to work at its
summer camp.65 The camp received numerous complaints about the individual’s disturbing
behavior, which was attributed to his bipolar disorder.66 A police officer was called to the scene
when the individual forced his way into a private residence adjacent to the camp.67 While
attempting to make an arrest, the individual proceeded to strangle the officer, for which she
sustained injuries.68 The officer claimed that but for the camp’s negligent conduct, the individual
would not have broken into the residence, and the officer would not have been called to the scene.69
The Court held that the officer’s claims were barred because the officer’s injury directly
arose from the negligent conduct which created the particular occasion for her official
engagement.70 In addressing whether the camp failed to give the officer proper notice, the Court
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noted that there was no evidence that the Camp was or should have been aware that the individual
presented a threat of substantial physical harm prior to the incident.71
VI. Cases in Which Courts Did Not Apply the Independent Cause Exception Based on the Joint
Operation Exception Thereby Not Allowing the Officer to Recover For Injuries
Even where an injury arises from an independent cause, officers may be barred from
bringing a claim if the injury resulted from a joint operation. As the below cases illustrate, this
exception prevents officers who cooperate with officers of another public safety agency from
bringing civil claims against each other for injuries sustained during joint operations.
Calatayud v. State of California
In Calatayud, a police officer and an armed highway patrol officer engaged in a joint
operation while attempting to subdue and arrest a criminal suspect.72 During this operation, the
highway patrol officer’s shotgun accidentally discharged, injuring the police officer.73 The Court
explicitly noted that the police officer was aware that the highway patrol officers were armed.74
In this case, the California Supreme Court was hesitant to expand the reach of the
California’s statutory independent cause exception (Cal. Civ. Code § 1714.9 discussed above),
which statute broadened the “common law exception by eliminating the requirement that the injury
result from subsequent independent acts of misconduct committed after the defendant becomes
aware of the officer’s presence.”75 Instead it limited the exception by excluding its application to
claims arising from joint operations.
Moreover, the Court determined that the phrase “any person” within the meaning of
California’s independent cause statute (see supra. at p. 3) did not include fellow public safety
members who are jointly engaged in the discharge of their responsibilities.76 Therefore, the Court
held that fellow public safety officers should be barred from bringing claims against other public
safety officers for injuries arising from joint operations.77 The Court stated that the discharge of
duties in furtherance of public safety “takes precedence over avoiding injury to fellow officers,
particularly when responding to a rapidly developing emergency or crisis.”78
City of Oceanside v. Superior Court
In the City of Oceanside case the California Appellate Court, consistent with the Calatayud
Court, held that officers engaging in a joint operation with officers from different agencies could
not recover for damages arising from that operation.79 This case involved a joint rescue operation
71
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between city lifeguards from different agencies during which a lifeguard was injured when she
followed the directions given by another lifeguard while attempting to rescue a jet ski collision
victim.80 The injured lifeguard argued that the instructions given, which caused her to be pushed
by wave against jetty rocks, posed an unreasonable level of risk thereby causing her injury.81
The Court held that that although the negligent acts of her fellow public safety officer were
independent from the risk of injury arising from a rescue operation, she could not recover because
the injury arose during a joint operation.82 In making its determination, the Court cited to several
policy concerns that were addressed by the Calatayud Court.83 Specifically, the Court stated “[t]he
reliance on mutual aid agreements further increases the likelihood of joint operations involving
public safety officers employed by different agencies. [Citations.]…The expansive reach of the
statute [California Civil Code § 1714.9 mentioned above] could seriously compromise public
safety during joint operations if the threat of a lawsuit accompanied every failure to exercise due
care in effecting an arrest, quelling a disturbance, extinguishing a fire, or handling any of the other
functions public safety members routinely discharge. [Citation.] We decline to ascribe to the
Legislature any intent to generate conflicting duties on the part of peace officers and firefighters
or to undermine their primary commitment to the public's essential safety and protection for fear
of personal liability for injury to fellow officers.”84
Farnam v. California
In this case, a police officer engaged in a joint operation with a highway patrol officer who
was accompanied by a police dog in order to arrest a suspected felon.85 At the scene, the dog
mistook the police officer for the felon and bit him.86 The Court noted that the officer was aware
of the dog’s involvement in the operation and the accompanying dangers associated with its
involvement.
The Court ruled in favor of the highway patrol officer and barred the police officer’s
claims. It reasoned that the officer cannot recover when the injury occurs during a joint operation
because such operations should be encouraged in the interest of public safety.88
87

Ow v. United States
In Ow, a firefighter assigned to an aircraft rescue unit at an airport was injured during a
drill conducted at the airport involving firefighters, air traffic controllers and pilots.89 The
firefighter claimed that inadequate advisories by the air traffic controllers caused an aircraft to
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approach the firetruck too closely.90 As a result, the firefighter was injured when he was forced to
divert the truck abruptly, causing it to tip over.91
The Ow Court categorized the air traffic controllers as public safety officers and the training
session as a joint operation involving the fire department.92 Moreover, it stated that the action by
the air traffic controllers was not independent of the reason the firefighter was present at the scene
– it was “integral to the very reason he was training.”93 The Court states that “even if the facts
could be viewed as supporting the ‘independent acts’ exception, there is an additional exception
here: a firefighter cannot sue another public agency for negligence caused in a ‘joint operation’.”94
McGhee v. Michigan State Police Department
In this case, a Detroit City officer was injured during a joint operation to apprehend an
individual who was evading capture by Michigan State officers.95 A vehicular chase ensued when
the suspect refused to pull over.96 The State officers made a general broadcast to other officers for
additional support.97 The responding City officer was injured when the suspect collided head-on
with his vehicle.98
The Court held that the City officer’s suit against the other officers was barred because
such injuries were “foreseeable” and “the result of risks and hazards inherent in police work.”99
Therefore, the collision was not independent of the reason for the officer’s presence at the scene.
Furthermore, the Court stated, even if the conduct was independent, the joint operation exception
justified applying the firefighter’s rule.100
VII. Determinative Factors That Courts Consider in Deciding Whether to Apply the Independent
and Joint Operations Exceptions
The undergirding principle of the firefighter’s rule is the promotion of public safety. Courts
are concerned with endangering the public if citizens are disincentivized from calling for help in
an emergency out of fear of being liable for civil damages.
In deciding when an officer should, or should not, be able to recover for injuries sustained
on the job, courts are forced to strike a balance between fairness to the officers versus fairness (and
safety) to the public. Specifically, it is not fair to make the public pay for injuries borne out of the
very risks our officers are paid to protect the public against. However, at the same time, it would
be unfair for an officer not to be able to recover when the cause of his/her injuries is far removed
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from the risks presented which called the officer to the scene. It is these competing interests from
which the courts created the independent cause exception.
When the injury arises from an act that is independent of what the officer could and should
expect to occur during a particular situation, courts are unwilling to apply the rule. In making this
determination, courts look to whether the alleged wrongful act is one that is directly linked to the
nature of the emergency or public safety duties, or whether there are intervening actions that create
even more risk than the officer is employed to take on.
For example, in Donahue (discussed above), the Court stated that the risk arising from the
improper maintenance of the staircase was not linked to the firefighter’s role.101 Since the
firefighter was not employed to face the specific danger of navigating slippery stairs, he was not
sufficiently compensated by the public for the injuries arising from his fall. Moreover, further
compensating the firefighter through recovery from a civil suit would not disincentivize the general
public from enlisting the help of public safety officers because negligent property maintenance
does not constitute standard practice.
The Vasquez Court also factored in the negligent maintenance of property, in this case, the
railroad crossing-gate arm.102 The Court noted that the malfunctioning gate was independent of
the officer’s duty to direct traffic – it was not the reason for his presence, and created an
unanticipated and extraneous risk.103
Furthermore, the Terry Court held that a third party’s negligence during a high speed car
chase was independent of the reason for the emergency response.104 The car chase in Terry can be
distinguished from that in the McGhee case in that the Court in Terry analyzed the third party’s
actions rather than those of the suspect. Though a fleeing suspect may engage in unsafe behavior
giving rise to a risk of a car accident, a third party’s unsafe driving behavior is not a risk that is
foreseeable to the officer.
Despite the policy considerations underlying the independent cause exception, courts are
not willing to extend this exception to injuries sustained during the course of joint operations.
Courts recognize that in cases involving rapidly developing emergencies, which require
immediate assistance, it may be necessary to enlist the services of those who are present on or near
the scene. In the furtherance of maintaining a safe environment, this may require collaboration
between various public safety agencies. In such circumstances, officers are or should be aware that
there is a higher likelihood of injury during such rapidly developing emergencies because there is
less opportunity for preparation. In order to be able to address these situations, officers should be
free to enlist assistance where they can, and be able to make decisions on the spot. Even though
these decisions may give rise to risk of injury to fellow officers, the benefit to society outweighs
the cost to officers.
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For example, in the City of Oceanside case, the lifeguards had to act quickly in order to
rescue an accident victim.105 The rapidly developing situation required the immediate action by
lifeguards from two different agencies. If these lifeguards were permitted to sue one another, the
Court would set a dangerous precedent which would have the effect of deterring lifeguards and
other officers in using their knowledge and experience to make critical on-the-spot decisions. The
promotion of public safety, which is furthered by the joint operation exception, trumps any
perceived unfairness to the officer in not being able to recover even if the cause of injury is
independent from the emergency situation to which the joint operation is responding.
Courts also look to what the officer knew when choosing to engage in an operation. In the
McGhee case, the Court noted that a risk of collision is inherent in a car chase scenario, and that
therefore there was no independent cause.106 The suspect had already been fleeing the other
officers by the time the injured officer joined.107 Therefore, the officer entered the chase knowing
that the suspect was engaging in dangerous and elusive maneuvers, thus increasing the risk of
injury. In other words, the officer knowingly assumed the risk associated with that joint operation.
Additionally, the Calatayud Court considered the fact that the injured officer knew that the
other officers involved in the operation were armed.108 Therefore, the officer knew or should have
known of the risk of injury arising from an accidental trigger or bad aiming. Similarly, the Farnam
Court looked to the fact that the officer knew that the other officer had a police dog with him.109
Therefore, he assumed the risk of harm related to the dog’s presence at the scene.
Overall, where there is a clear indication that an officer knew or should have known of a
particular risk that is involved with the emergency or task at hand, the officer may not be allowed
to recover for injuries arising from that foreseeable risk. The courts look both at the subjective
perspective of the officer, but also the objective perspective of what a reasonable officer should
have known. In other words, courts look to what the officer observed and knew, and what the
officer should know based on what is likely to or may occur in the course of his specific duties
under the specific circumstances.
VIII. Conclusion
Firefighters and other public safety officers hold an important and special role in society.
They are uniquely positioned to protect citizens from those foreseeable dangers and emergencies
that are bound to arise. Because of this special status, it is not necessarily discriminatory to bar
officers from the tort process under certain circumstances within the sphere of their job duties.
The firefighter’s rule and its exceptions involve a developing area of the law. Although
courts conduct a case-by-case examination of the facts specific to each case, ambiguities exist
given the ever-changing standards for determining when the rule applies. However, as set forth
above, there are certain trends that can help predict how a court would decide. Plaintiffs must
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demonstrate that public policy and legislative intent favor allowing them to recover damages.
Defendants, on the other hand, must show that allowing tort recovery would undermine public
safety and legislative intent.
Because aviation accidents often involve the response of emergency medical providers or
the use of aircraft in response to emergency situations (forest fires, medivacs, etc.), the firefighter’s
rule comes into play frequently in the defense of aviation matters. Since the determination
regarding whether the exceptions to the firefighter’s rule will apply is not always straight-forward,
and the laws of each state differ, we recommend that you seek the assistance of ABC counsel
should your cases involve injuries to firefighters or other emergency responders.
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RECENT SEVENTH CIRCUIT ANALYSIS OF DAUBERT, FEDERAL
RULE OF EVIDENCE 702, AND THE “CONSUMER
EXPECTATIONS” VS. “RISK-UTILITY” TESTS
By: John M. Socolow
I.

Introduction

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)(“Daubert”) and its
progeny (in particular, General Electric Co. v. Joiner, 522 U.S. 136, 142 (1997) and Kumho Tire
Co., Ltd. v. Carmichael, 526 U.S. 137, 147 (1999) have had an enormous impact on litigation in
the United States federal courts. Since Daubert, there have been countless “Daubert motions”
filed, where one party challenges the admissibility of another party’s expert’s testimony (most
often in the form of either a motion for summary judgment or in a motion in limine), thus
triggering the trial judge’s “gatekeeper” function.
We recently had the opportunity to present a Daubert motion in a product liability case
on behalf of one of our clients, Sierra International Machinery, LLC (“Sierra”). The motion was
filed in the United States District Court for the Southern District of Illinois (the “District Court”),
where we obtained summary judgment in our client’s favor. The plaintiff appealed to the United
States Court of Appeals for the Seventh Circuit, in Chicago (the “Seventh Circuit), which
affirmed the summary judgment decision. See Clark v. River Metals Recycling, LLC and Sierra
International Machinery, LLC, 2018 WL 3108891 (S.D. Ill. June 25, 2018), aff’d, __ F.3d __,
2019 WL 2752322 (7th Cir. Jul. 2, 2019).
Before discussing the specifics of the Clark opinions, we first briefly review the history
of the admissibility of expert testimony in the federal courts.
II.

From Frye to Daubert, and Beyond

Prior to 1993, when the United States Supreme Court issued its opinion in Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) (“Daubert”), admissibility of expert
testimony in federal courts was governed by the “Frye test,” enunciated by the Court of Appeals
for the District of Columbia, in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). Under the
Frye test, in order to be admissible, expert opinion “must be sufficiently established to have
gained general acceptance in the particular field in which it belongs.” 293 F. at 1014 (emphasis
added).
Daubert and subsequent amendments to the Federal Rules of Evidence radically changed
the analysis that federal courts must undertake in determining the admissibility of expert
testimony. The Frye test no longer applies in federal courts (or in many state courts). Now,
instead of general acceptance, in order to be admissible expert testimony must be: (i) relevant
and reliable; and (ii) in compliance with Rule 702 of the Federal Rules of Evidence (“FRE”).
In Daubert, the United States Supreme Court noted that:
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[T]he trial judge must determine at the outset, pursuant to Rule 104(a), whether
the expert is proposing to testify to (1) scientific knowledge that (2) will assist the
trier of fact to understand or determine a fact in issue. This entails a preliminary
assessment of whether the reasoning or methodology underlying the testimony is
scientifically valid and whether that reasoning or methodology properly can be
applied to the facts in issue. We are confident that federal judges possess the
capacity to undertake this review.
Daubert, 509 U.S. at 592-93 (emphasis added). The Court summarized its holding by stating that:
“General acceptance” is not a necessary precondition to the admissibility of
scientific evidence under the Federal Rules of Evidence, but the Rules of
Evidence – especially Rule 702 – do assign to the trial judge the task of ensuring
that an expert’s testimony both rests on a reliable foundation and is relevant to the
task at hand.”
Id. at 597.
In a subsequent opinion, the United States Supreme Court emphasized that the FRE
“leave in place the ‘gatekeeper’ role of the trial judge in screening” expert evidence. General
Electric Co. v. Joiner, 522 U.S. 136, 142 (1997).
Completing the trilogy, in Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 147
(1999), the Supreme Court stated that Daubert applies to all expert testimony, not just scientific
testimony. The Court concluded that:
Daubert’s general holding – setting forth the trial judge’s general gatekeeping
obligation – applies not only to testimony based on “scientific” knowledge, but
also to testimony based on “technical” and “other specialized” knowledge.
Kumho Tire, 526 U.S. at 141.
The current version of FRE 702 is an outgrowth of Daubert, and provides as follows:
Rule 702. Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case.
FRE 702.

16
III.

The Clark Case

In Clark, both the District Court and the Seventh Circuit provided short and concise, but
still comprehensive, discussions of both the Daubert standard and FRE 702, and the consumer
expectations vs. risk-utility tests that courts applying Illinois law must undertake in product
liability cases involving allegations of design defect.
A.

Factual Background

The product at issue in Clark was an RB6000 car-crushing machine (the “Crusher”),
which was designed and manufactured in Italy, then imported into the United States by our
client, Sierra, which reassembled the Crusher and mounted it on a trailer. A photograph of the
Crusher appears below.

The Plaintiff, Mr. Clark, was very familiar with the Crusher, having worked with it
almost every day for about 18 months before his accident. At the beginning of each day, he
would perform a variety of daily maintenance tasks, including checking the oil, antifreeze, and
hydraulic fluids. To access the platform area where he performed those tasks, he would climb up
on the right side of the Crusher. During his deposition, Clark testified that after performing those
tasks, he would always step from the platform on to the stabilizer, and then jump to the ground.
On the day of the accident, as he was preparing to jump, Mr. Clark slipped and fell to the ground,
shattering his elbow. He was totally disabled, and essentially lost the use of his arm, as a result
of the injury, and his counsel made a settlement demand in excess of USD $4 million.
Mr. Clark’s method for ascending to, and descending from, the platform directly
contradicted the methods recommended by Sierra.
In training its customers, Sierra
recommended that workers use either a ladder or a working platform such as a manlift or forklift.
Unfortunately, Mr. Clark’s employer was not the original purchaser of the Crusher, so he never
received training from Sierra. In addition, he never saw the Crusher’s operator’s manual until
the day of his deposition. That manual clearly stated that workers must not jump off of the
Crusher.
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Clark filed suit, alleging that the Crusher was defective because its front platform was not
equipped with a ladder and guardrails. No failure to warn claim was made. Clark retained an
engineering expert to try to support his opinions regarding product defect.
B.

Summary Judgment Granted by the District Court

After extensive discovery, Sierra filed a motion for summary judgment, arguing that: (i)
under Illinois law, in order to prove that the Crusher was defective, Clark was required to use the
risk utility test, not the consumer expectations test, because the Crusher is a highly specialized
product with which most, if not all, jurors would be unfamiliar; and (ii) Clark failed to present
admissible expert testimony (i.e., testimony that satisfied Daubert’s requirements of relevance
and reliability) to meet his burden of proof under the risk utility test.
Despite having retained an expert, Clark’s counsel argued that he should be able to rely
on the consumer expectations test, because ladders and guardrails are common knowledge, and
that expert testimony was therefore not even required.
The District Court sided with Sierra, finding that an ordinary consumer will never have
purchased, let alone heard of, the Crusher, so there is no “ordinary common knowledge” as to the
characteristics of the Crusher.
Having concluded that the risk utility test applies -- thus requiring Clark to provide expert
testimony that the danger of the design of the Crusher outweighs its utility -- the District Court
then analyzed the testimony of Plaintiff’s expert, Dr. Blundell. Sierra did not challenge Dr.
Blundell’s qualifications as an engineer. Instead, Sierra challenged Dr. Blundell’s methodology,
and the relevance and reliability of his opinions. Sierra pointed out multiple examples of how
Dr. Blundell’s opinions were conclusory, with no reliable supporting analysis or methodology. In
granting Sierra’s motion, the District Court was highly critical of Dr. Blundell, and it
wholeheartedly agreed with Sierra’s arguments, stating as follows:
The Court is puzzled why it should admit expert testimony regarding safety
mechanisms that would allegedly help with routine maintenance when that expert
does not even know where that maintenance is supposed to be performed. That
alone disqualifies Dr. Blundell. But there are more reasons as well. Notably, Dr.
Blundell offered no calculations to support his theory, he does not provide even a
rough sketch of an alternative design, and his opinion is nothing more than a
“bare conclusion” that adds “nothing of value to the judicial process.” McMahon
v. Bunn-O-Matic Corp., 150 F.3d 651, 658 (7th Cir. 1998) (quoting Mid–State
Fertilizer Co. v. Exchange National Bank, 877 F.2d 1333, 1339 (7th Cir. 1989) ).
He even cited to American National Standards Institute standard A1264 1-2007 in
support of his theory, but after further review, he admitted at his deposition that “I
believe to make this vehicle safe [a fixed ladder] has to be there but, I mean,
there’s nothing in this standard that says you have to have a fixed ladder.”
(Blundell Dep. at 102:16–19.) Accordingly, “[n]o engineer would put such an
unsupported assertion in a scholarly article ... [and] we doubt that [the expert]
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would accept it from a student in a term paper. Why, then, should courts pay it
any heed?” Id. As Daubert and the Seventh Circuit make clear, “[n]aked opinions
cannot stave off summary judgment.” Id. The Court will strike Dr. Blundell’s
testimony.
2018 WL 3108891 at *6. The Plaintiff filed a motion for reconsideration, which the District
Court denied. The Plaintiff then appealed to the Seventh Circuit.
C.

Seventh Circuit Affirms the District Court

On appeal, the Plaintiff raised many of the same arguments he presented in opposition to
Sierra’s motion for summary judgment. In particular, he argued that: (i) the District Court
should not have excluded Dr. Blundell; (ii) regardless of its treatment of Dr. Blundell, the
District Court should have found that the consumer expectations test did not apply, and that
expert testimony was not even necessary; and (iii) the District Court erred in not holding a
Daubert hearing before excluding Dr. Blundell’s testimony. We opposed all of those arguments
in our brief.
The Seventh Circuit held oral argument in April of this year. During oral argument,
Clark’s counsel argued aggressively that because, in his view, the front platform area of the
Crusher is a simple part of the machine, he should have been permitted to try to prove his claim
based on the expectations of an ordinary consumer.
The Seventh Circuit, perhaps playing devil’s advocate, then asked us why the consumer
expectations test should not apply, because Plaintiff’s claim raises a relatively simple issue,
namely, whether a ladder should have been attached to the Crusher’s platform. We argued that
the focus should not be on the platform and a ladder as standalone components, but rather on the
Crusher, as a whole. We reminded the Seventh Circuit that the Crusher is a highly specialized
product that is used in an industrial setting, and that attaching a ladder to the front platform is not
necessarily a simple task because of width restrictions that could prevent the Crusher from being
towed on roadways, and because of the limited space available to attach a ladder in light of the
fact that a tractor must back up under the front platform to connect to the trailer, and be able to
make turns without having the ladder interfere with the wheels. We also reiterated to the
Seventh Circuit that when Sierra sells the Crusher to its initial customer, it provides: (i) training,
including the need for the customer to use a ladder, platform, or some other equipment to enable
persons to access elevated areas to perform routine maintenance; and (ii) an operator's manual,
which states that only properly trained personnel can operate and maintain the Crusher, and
which prohibits jumping off of the Crusher.
Like the District Court, the Seventh Circuit accepted all of our arguments. It found that
the District Court accurately applied the requirements of FRE 702 and Daubert in analyzing the
admissibility of Dr. Blundell’s testimony, and that the District Court did not abuse its discretion
in excluding that testimony, stating as follows:
The district court’s decision to exclude the testimony represented a reasonable
assessment of the proposed evidence. It found Dr. Blundell’s methodology to be
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unclear and conclusory, and we have no trouble following its thinking. We see no
deficiency in the district court’s decision about the necessity of a hearing, and so
it committed no error when it resolved this issue without one.
2019 WL 2752322 at *3. In addressing the risk utility vs. consumer expectations question, the
Seventh Circuit noted that:
[T]here might be some products that are so simple that no expert is needed to tell
people how to use them…But we agree with the district court that the case before
us is not one that can be resolved exclusively on the basis of common experience.
Clark needed expert testimony for this critical element of his case (i.e., what
design(s) would have been acceptable), and with Dr. Blundell’s analysis
excluded, he had none.
Id. at *4 (citations omitted).
IV.

Conclusion

The Clark case is just the latest in what is sure to be an ongoing stream of litigation
involving the admissibility of expert testimony in light of Daubert and its progeny. In particular,
Clark stands for the proposition that an arguably “simple” product can also be highly specialized,
in which case relevant and reliable expert testimony, compliant with Daubert, must be submitted
in order to prove that it is defectively designed.
Finally, although Clark did not involve the aviation industry, it is nonetheless an
instructive, and potentially quite helpful, decision for manufacturers of aviation products,
especially for those involved in litigation in Illinois state and federal courts.
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THE “BIG DATA DUTY TO WARN:” HOW HEIGHTENED KNOWLEDGE IMPACTS
POTENTIAL TORT LIABILITY
By: Paul N. Bowles & Jean M. Cunningham
Introduction
The use of Big Data is transforming the aviation industry, providing more efficient, realtime problem solving and prevention. Treasure troves of information enable companies and
industry experts to utilize Big Data Analytics to evaluate trends and anticipate potential short
comings of aircrafts and their parts. However, the expansive “intelligence” presented to
companies by Big Data may impose a heightened standard of constructive knowledge giving rise
to the duty to warn where it otherwise did not previously exist. Accordingly, the use of Big Data
Analytics may become a double edged sword: it can increase productivity, efficiency, and
preventative measures while exposing companies to new frontiers of liability with respect to
monitoring the data. This article explains the potential legal pitfalls that may arise when relying
on Big Data Analytics, particularly in terms of a company’s duty to warn, and provides general
guidance on best practices to implement in view of the limited law directly addressing the topic.
Ultimately, companies should work to defend against the possibility that a plaintiff who suffers
an injury due to a product could gain an advantage in proving that a manufacturer or seller knew,
or should have known, of potential dangers in their product because of Big Data.
What is Big Data Analytics?
Big Data is generally defined as “datasets that are so large, diverse, and/or complex, that
conventional technologies cannot adequately capture, store, or analyze them.”1 With individuals
and companies alike generating data at a rapid speed, these large data sets and their storage are
only half of the phenomenon. “The other half consists of computers that are now capable of
scouring big data for patterns that might help analysts solve problems and answer questions.”2
Big data can be divided into four phases: (1) collection; (2) compilation and
consolidation; (3) data mining and analytics; and (4) use.” 3 Within phase three comes the
emergence and development of Artificial Intelligence (“AI”) and other programs to capture
meaningful trends, information, and action points to further a company’s business. “Big data and
AI projects have become virtually indistinguishable, particularly given that machine learning is
one of the most popular techniques for dealing with large volumes of fast-moving data.”4 The
combination is what this article will refer to as Big Data Analytics.

1
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Within aviation, Big Data Analytics typically evaluates structured data (which includes
equipment year, make and model) and multi-structured data (which includes log entries, sensor
data, error messages, engine temperature, and other factors). This data, and other in-flight data,
enables companies to identify trends in product use or misuse in order to evaluate ongoing or
newfound risks associated with product operation, maintenance and component life. These
analytics also produce “increased aircraft availability, faster turnaround times, fewer
maintenance delays, and cost savings.”5
Within the aviation context, companies of all types have developed or are developing
their own Big Data Analytics platforms. This includes OEMS, airlines, and component
manufacturers. Several significant examples include:
•

One major engine manufacturer’s Big Data Analytics platform that captures,
analyzes, and wirelessly sends full-flight data intelligence within minutes of
engine shutdown. This enables analysis of hundreds of distinct engine and
aircraft parameters, on-condition predictive maintenance, amongst other
things, and informed decisions on engine handling to optimize operations.

•

Another major engine and aviation component manufacturer has developed a
cloud-based Platform-as-a-Service (PaaS) which enables users to create
solutions to run industrial-scale analytics. The platform can also track lifelimited parts, establish fleet projections for work-scope management, and
utilize global fleet data to address disruption issues before they start.

•

Additionally, helicopter manufacturers have increasingly utilized Big Data
Analytics through health-and-usage-monitoring systems (HUMS), a wellestablished aviation technology that has existed for decades. HUMS serves as
the basis for making informed decisions by utilizing multiple sensors that
check aircraft health and performance through continuous monitoring of
critical components such as engines, tail rotors, transmissions and main gear
boxes. New technologies related to HUMS include portable systems which
provide “continuous monitoring of all the critical systems, at a given rate and
structures the data in real time while doing a data analysis.”6

With comprehensive data about a multitude of aircraft operations, maintenance issues,
component wear or failure, and patterns of in-flight use or misuse that might lead to various
product risks, these programs and platforms present a robust set of “intelligence” that
manufacturers must carefully evaluate in the context of a duty to warn. Specifically, having
access to this information may create a heightened standard of care or duty to mine through data
and utilize the available technology in order to mitigate risk and danger. It may also may create
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a stricter ongoing duty to warn end-users of potential issues uncovered by Big Data Analytics
after the product’s sale.
While a related topic within in the industry is the question of who owns Big Data, for
those that retain access to or ownership of the data, knowing the potential areas of liability is
essential.
The “Big Data Duty to Warn” and Heightened Constructive Knowledge
The duty to warn at the time of a product’s sale is well settled: a manufacturer must
provide comprehensive warnings of any and all risks that may be associated with its product at
the time of sale. Foreseeability is central to the duty and relates to dangers that the manufacturer
knew or should have known about. The post-sale duty to warn provides an ongoing duty to warn
users of the product of any dangers that a manufacturer discovers or should have discovered after
the sale of the product. In both instances, constructive knowledge, i.e. what the manufacturer
should have known, is central to the existence of the duty.
The Restatement (Third) of Torts §10 provides that liability for harm caused by a postsale failure to warn exists when a “reasonable person in the [manufacturer or seller’s] position”
would have provided a post-sale warning about the harm caused by the product.
The Restatement delineates four factors to evaluate when a “reasonable person” would
have issued such a warning:
1. the seller knows or reasonably should know that the
product poses a substantial risk of harm to persons
or property; and
2. those to whom a warning might be provided can be
identified and may reasonably be assumed to be
unaware of the risk of harm; and
3. a warning can be effectively communicated to and
acted on by those to whom a warning might be
provided; and
4. the risk of harm is sufficiently great to justify the
burden of providing a warning.7
With these factors in mind, it is not difficult to imagine a situation where Big Data
Analytics presents constructive knowledge during the normal course of a company’s business.
This heightened constructive knowledge could in turn impose a new duty on companies to mine
through the data for new “red flags” that become apparent - whether for personal injury, property
7
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damage, or economic loss associated maintenance costs, component failure rates, or readily
identifiable misuses by operators.
A manufacturer’s duty to warn should be considered in two parts: (1) when the duty to
warn is triggered and (2) once the duty is triggered, how to satisfy that duty. Considering the four
phases of Big Data, phase three (data mining and analysis) presents the predominant scenario
triggering a manufacturer’s or seller’s duty to warn because it can – and should - increase
knowledge. The American Law of Product Liability 3d Treatise states that:
For the purpose of determining whether a product manufacturer
has sufficient knowledge to give rise to a duty to warn, the
manufacturer is held to the degree of knowledge and skill of an
expert. In their capacity as experts, manufacturers must keep
abreast of scientific knowledge, discoveries, and advances, and are
presumed to know what it imparted thereby. They must be aware
of all current information that may be gleaned from research,
adverse reaction reports, scientific literature, and other available
methods. This high standard ensures that the public will be
protected from dangers as those dangers are discovered. 8
(emphasis added).
Accordingly, once a manufacturer or seller possesses Big Data Analytics, prudence dictates that
this is the “other available method” that a manufacturer is required to use in order to satisfy its
duty to warn. Thereafter, phase four (“use” of the data) would encompass the steps that a
manufacturer must take to satisfy their duty.
Caselaw addressing this issue has yet to arise in the aviation context, however, courts
have considered this issue within other industries. In the multi-district litigation, In re Fosamax
(Alendronate Sodium) Products Liability Litigation, 9 the court implicitly held that, regarding
plaintiff’s failure to warn claim, the defendant had constructive knowledge of specific product
dangers due to the existence of Big Data Analytics that, if utilized, would have exposed those
dangers. There, Plaintiffs brought suit against the manufacturer of Fosamax, an FDA approved
drug for the treatment and prevention of osteoporosis, alleging that Fosamax causes atypical
femur fractures (AFFs). Defendants brought an evidentiary motion to exclude plaintiff’s experts
attacking their qualifications, scientific methodology and whether “the proffered testimony
would assist the trier of fact.”10 One of the plaintiff’s expert, Dr. Madigan, was asked to identity
risks or dangers associated with the defendant’s product through the use of industry standard
statistical analysis based on publicly available Big Data. Dr. Madigan examined the FDA’s
Adverse Event Reporting System (“AERS”) database for possible associations between Fosamax
and data points selected by defendant to evaluate the danger of the product in question. To
accomplish this, he utilized two industry standard signal detection algorithms and a Big Data
8
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Analytics software.11 The use of these Big Data Analytics revealed signals of the alleged danger
dating back over a decade.12 The court noted that these Big Data Analytics had become routine
among the pharmaceutical industry and regulators, “provid[ing] the primary data for day-to-day
safety surveillance by regulators and manufacturers worldwide.” 13 With all this in mind, the
court admitted Dr. Madigan’s testimony regarding plaintiff’s failure to warn claim. 14
Importantly, the court stated Dr. Madigan’s testimony and availability of the data for over a
decade shows that the defendant “knew or should have known” that Fosamax caused certain
damages, thus imposing on defendant a duty to warn of those dangers. 15 Regarding this
constructive knowledge based upon the Big Data, the Defendants argued that “there is no
reasonable standard of care that would have required Defendant to conduct data mining.”16 The
court left this question to the jury.17
This Fosamax opinion is consistent with the view that Big Data Analytics is an “other
available method” that one must utilize in order to satisfy their duty to warn. The court instructed
that “the existence of powerful data mining tools capable of uncovering an early signal of a
possible harm associated with the defendant’s product created a duty to use such a tool.” Such
duty is “a duty to mine not only your data but any data that may shed light on your product,” and
thereafter, warn about. 18 This duty to mine Big Data therefore, informs the constructive
knowledge, i.e. the “should know,” element of the duty to warn. As a result, constructive
knowledge is perhaps no longer what is “reasonabl[y] known by humans . . . it’s what [is]
knowable given a duty to use ‘powerful data mining and signal detection capabilities.”19
Thus, the existence of Big Data Analytics has the potential to impose new liabilities upon
defendants if they are expected to be responsible for harms foreseeable by virtue of available
software.20
Godwin v. Facebook, Inc. saw similar arguments under different circumstances,
attempting to take this view of constructive knowledge and the duty to warn a step further with
respect to real-time Big Data Analytics.21 Plaintiffs brought suit on behalf of a decedent who was
shot and killed by a man who, moments before, had posted on Facebook that he planned to kill
someone. Plaintiffs named several defendants, including Facebook, whom they alleged failed to
warn the decedent and the public of the assailant’s propensity for violence. Specifically, the
complaint alleged that Facebook had a special relationship with the assailant which arose out of
11
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Facebook’s collection and control of the assailant’s data, and Facebook’s Big Data Analytics
regarding user data. Facebook had the real-time ability to cull, mine, analyze, and synthesize
information collected from the assailant. Plaintiffs asserted that these Big Data Analytics gave
Facebook the ability to anticipate, know, and even manipulate the assailant’s behavior, and
argued a resulting duty to warn potential victims of the assailant’s conduct. However, while
recognizing that common law is “ever evolving” and must keep up with technological
advancements, the court did not extend a “Big Data Duty to Warn” under these unique
circumstances. It instead declined to find any special relationship or duty to warn, and granted
Facebook’s motion to dismiss.22
Conclusions and General Guidance Related to the “Big Data Duty to Warn”
Although not specific to aviation, Fosamax and Facebook illustrate why companies
should expect plaintiffs who suffer aviation product liability harm to assert a “Big Data Duty to
Warn” arising out of the newfound constructive knowledge presented by Big Data Analytics.
At its core, Big Data is, “business intelligence.” Manufacturers and sellers must use this
“intelligence” wisely in order to understand when the duty to warn will arise, and to effectively
satisfy that duty once triggered. Given the complicated nature of Big Data Analytics and the
nascent legal treatment on the topic, an overarching piece of advice to aviation companies is to
establish a defined process around Big Data Analytics. Establishing a defined process helps to
create predictability and measurability, which in turn helps to defend the key elements of the
duty to warn: constructive knowledge and reasonableness in satisfying the duty.
As a similar example, when using predictive coding and other data-mining technologies
in litigation e-discovery, attorneys and their clients must establish a scientific process to
demonstrate the key metrics of scope, accuracy, and relevance to defend the technology’s use.
Similarly, manufacturers should establish scientific processes to underpin the defensibility of
evaluating the requisite constructive knowledge to trigger a duty to warn, and the reasonableness
of their actions in satisfying that duty.
General examples of best practices to establish a process around Big Data Analytics
include the following:
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•

Pick your players. Identify key company stakeholders and participants
involved in the Big Data Analytics process, and task them with individual
responsibilities. This ensures that things do not “slip through the cracks”
given the vast amount of information involved with Big Data Analytics.

•

Use the four phases. Utilize the four phases of Big Data as a framework to
establish a robust, scientific, and documented process surrounding the
collection, analysis, and use of the data. This framework will help team
members understand where in the process key issues may arise related to the
duty to warn.

Godwin v. Facebook, Inc. et. al, No. CV-18-891841 (opinion and order).
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•

Use the scientific method. Establish a set of variables and constants to be
used for your overarching process during the application of Big Data
Analytics. Basic scientific method is the foundation of defending the
company’s knowledge and the reasonableness of the company’s actions in the
context of Big Data Analytics.

•

Understand Data Operations. Understand your company’s Data Operations
surrounding the Big Data Analytics at hand. Data Operations are defined by
IBM as managing the “flow, storage, and retention of data within an
organization.”23

•

Establish objectives and goals. Identify key company objectives and goals
relating to your Big Data Analytics, and think critically about how those relate
to constructive knowledge about product risks. This helps to drive
prospective thinking about what product risks you should know, and how to
address those in a reasonable fashion.

•

Prime the warning pipeline. Implement a system and framework to issue
warnings or otherwise communicate with users before the need to do so arises.
Whether utilizing existing and traditional channels such as Service Bulletins
and Technical Manuals, or pushing notifications directly to the products
themselves through connectivity and IoT (internet of things), having readily
identified and primed communication channels is critical to timely and
effective warnings about newly identified product risks.

The increasing use of Big Data Analytics presents uncharted legal territory that
companies must skillfully navigate in order to stay ahead of the inevitable attempt to
expand the duty to warn based upon Big Data’s constructive knowledge. Establishing a
mindful process and action plan will assist companies in ultimately defending claims that
may impose a “Big Data Duty to Warn.”
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See, Making Sense of Big Data: A Day in the Life of an Enterprise Architect, available at
https://www.ibm.com/downloads/cas/KJLWJG2L
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DAMAGE CONTROL: MEASURING DAMAGES TO FOREIGN
VICTIMS IN UNITED STATES COURTS
By: Dane Bryant & Agostino A. Zammiello
As a moth is drawn to the light, so is a litigant drawn to the United
States. If he can only get his case into their courts, he stands to win
a fortune. At no cost to himself; and at no risk of having to pay
anything to the other side.1
Litigants are well versed with the fact that when an air-crash involving foreign passengers
occurs, these eventual foreign plaintiffs routinely seek to litigate their claims in the United States,
whether or not the accident occurred there. Even without ever stepping foot inside the United
States, the draw to American courts is strong. The American legal system provides a myriad of
benefits to plaintiffs of all types: notoriously high damage awards, punitive damages, contingent
fee representation, trial by jury, extensive discovery, publicity, lack of damages caps in many
instances, and often favorable substantive law (e.g. strict liability). Although major commercial
aviation disasters remain rare, the wide diversity of passengers on increasingly accessible
international flights has the potential to present American juries, comprised of local citizens, with
the tall task of measuring damages for foreign victims from all walks of life. When foreign
plaintiffs sue in U.S. courts, American juries face the difficult task of placing themselves in the
shoes of these foreign plaintiffs when assessing damages.
Verdicts for foreign plaintiffs by U.S. juries are therefore frequently unpredictable.
Although one would imagine that such verdicts should typically be less than those for plaintiffs
who are American citizens,2 there are a multitude of variables that underpin the application of
foreign law that render such a verdict unpredictable. This article will discuss the pertinent factors
such as venue, choice of foreign damages law, and expert testimony, and will discuss tools that
litigants can use to manage the unpredictability surrounding verdicts awarded to foreign plaintiffs.
The Multi-Variable Path to Foreign Damages Awards
Throughout the life of a case, a lawsuit works through a multitude of factors and steps that
ultimately impacts how an American jury renders its verdict for foreign plaintiffs. These factors
start at the beginning of the lawsuit with venue selection, followed by the discovery and motion
practice phases, which includes factors such as choice-of-law analysis and expert testimony, and
concludes at the trial stage with a jury rendering a verdict based upon the application of the chosen
foreign damages law through the use of defined jury instructions.
1
David Boyce, Foreign Plaintiffs and Forum Non Conveniens: Going Beyond “Reyno”, 64 TX. L. REV. 193, 198
n.28 (1985) (citing Smith Kline and French Laboratories, Ltd. v. Bloch, (1983) 2 All E.R. 72, 74).
2
Elizabeth M. King & James P. Smith, Economic Loss and Compensation in Aviation Accidents, RAND Tʜᴇ Iɴsᴛɪᴛᴜᴛᴇ
ꜰᴏʀ Cɪᴠɪʟ Jᴜsᴛɪᴄᴇ at p.14 (1988) (A 1985 study by the Institute for Civil Justice on aviation accident litigation in the
U.S. indicated that recovery rates for foreigners were much lower than those received by U.S. citizens. Estimates from
the study indicate that citizenship significantly affected the amount of compensation received. According to the study,
foreigners were treated less equitably than Americans as the compensation received by a U.S. citizen was
approximately $396,774, while a non-U.S. citizen only received $182,924.).
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Venue – Setting the Ground Rules
At the outset, the litigation’s venue often has an impact on the damages verdict for foreign
and U.S. plaintiffs alike.
After the landmark Piper v. Reyno3 case, aviation defendants were able to challenge forum
in cases involving foreign plaintiffs by filing early forum non conveniens motions. However, the
use of the doctrine to guarantee litigants access to sources of proof (documentary evidence,
witnesses, access to the accident location, etc.) over several decades in aviation litigation has
revealed the unintended consequence that forum non conveniens motions often result in
unpredictable outcomes. For example, in Aguinda v. Texaco, Inc., plaintiffs from Ecuador and
Peru filed a class action lawsuit against Texaco in the Southern District of New York alleging
environment and personal injuries on behalf of approximately 30,000 individuals living in the
Oriente region.4 Texaco, the United States oil company headquartered in New York and who later
merged into Chevron, sought dismissal of the complaint via forum non conveniens in favor of an
Ecuadorian forum.5 After the Court dismissed the case on forum non conveniens grounds, Plaintiff
refiled the matter in Ecuador against Chevron.6 Following a controversial trial, the Ecuadorian
court awarded plaintiffs $8.6 billion, with an additional $8.6 billion in punitive damages if Chevron
did not apologize within fourteen days of the judgment.7 Chevron refused to apologize, therefore
incurring a total of $17.2 billion in damages over a missed apology.8
The Aguinda/Chevron case is instructive on why a more measured approach to forum non
conveniens motions has arisen in the past decade. Depending on the alternative forum, defendants
may prefer to litigate in American courts, even where foreign plaintiffs, an extraterritorial crash,
and overseas evidence may otherwise weigh in favor of a foreign jurisdiction. This pivot away
from forum non conveniens motions lends ever greater importance to the venue of the U.S.
litigation impacting the life of a case. As discussed below, the parties often argue over removal to
federal court under 28 U.S. Code § 1441 or venue transfer motions under 28 U.S. Code § 1404 as
the resulting alternative to forum non conveniens.
Discovery and Motions – Shaping the Law and Evidence Supporting the Verdict
Continuing through the life of the case, the discovery stage shapes the applicable facts, and
the motion stage generally narrows the issues and shapes the law and evidence that will ultimately
apply to the foreign jury verdict. In particular, this stage of the case develops (1) the substantive
expert testimony on damages and economic calculations presented to the trier of fact for the
ultimate jury consideration, (2) the applicable damages law that will govern, and (3) evidentiary
parameters that the jury will use once the Court has issued rulings on the applicable law and the
scope of expert testimony permitted to come before the jury.

3

Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981).
Aguinda v. Texaco, Inc., 303 F.3d 470, 473 (2d Cir. 2002).
5
Id.
6
Chevron Corp. v. Naranjo, 667 F.3d 232, 236 (2d Cir.), cert. denied, 133 S. Ct. 423 (2012).
7
Id.
8
Id.
4
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Choice of Damages Law
The choice-of-law doctrine governs which state or country’s laws apply to various aspects
of a civil lawsuit, including laws establishing liability or damages laws. For foreign plaintiffs that
sue in the United States, the inquiry is often fact intensive, and typically hinges on which state or
country has the “most significant relationship to the occurrence and the parties” for the particular
issue at hand. 9 Thus, with respect to applying damages law to foreign plaintiffs, choice-of-law
plays a pivotal role in determining the available damages that a passenger can recover.
The law governing damages has a critical role in determining how losses are calculated, as
it lays out what kinds of damages are available and the standards for how the amounts are to be
measured. In tort claims, the issue of damages is typically a state substantive law matter10 which
could be the law of the foreign nation or the domestic state.11 Generally, American jurisprudence
allows the “plaintiff to be compensated for physical pain and mental anguish, loss of
earnings/earning capacity, disfigurement, physical impairment, medical care. Additionally, in the
event that the personal injury or death disrupts the relationship between spouses, loss of consortium
may also be compensated for.” 12 Damages for pain and suffering are intended to compensate
plaintiffs for the physical and mental anguish sustained. Punitive damages are designed not to
compensate the plaintiff but to punish the tortfeasor and deter similar conduct in the future. With
the exception of three states (Michigan, Nebraska and Washington), most U.S. courts allow
punitive damages to be awarded to plaintiffs.13 A number of states either cap the amount a plaintiff
may receive or limit how plaintiffs can receive an award.14 The U.S. Supreme Court has also
limited punitive damages awards ruling that the 14th Amendment bars grossly excessive awards.15
Conversely, a foreign nation’s law may not always allow their residents to recover the damages
available in the United States. For example, some nations like Ethiopia,16 Japan,17 Paraguay,18
Brazil,19 and Mexico20 do not permit the recovery of punitive damages but may allow residents to

9

RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 145 (1971).
Charles T. McCormick, Handbook on the Law of Damages, at 11 (1935).
11
Erie R.R. v. Thomkins, 304 U.S. 64 (1938); Daniel C.K. Chow, Limiting Erie in a New Age of International Law:
Toward a Federal Common Law of International Choice-of-Law, 74 Iowa L. Rev. 165, 176 n.49 (1988); Pancotto v.
Sociedade de Safaris de Mocambique, S.A.R.L., 422 F. Supp. 405, 411 (N.D.Ill. 1976).
12
Mary G. Leary, Handling Aviation Disaster Cases, 82 Am. Jur. Trials 243, § 17 (2002).
13
Paul A. Hoversten, Punishment but Not a Penalty? Punitive Damages Are Impermissible Under Foreign Substantive
Law, 116 Mich L. Rev. 759, 775 (2018).
14
Punitive Damages—Grossly Excessive Awards, 110 HARV. L. REV. 145, 150 (1996).
15
Id.
16
Jerzy (George) Krzecunowitz, The Ethiopian Law of Compensation for Damage, 258-59 (1977) (Ethiopian law
allows pecuniary and “moral” (non-pecuniary) damages but not punitive).
17
See Creager v. Yoshimoto, No. C 05-01985 JSW, 2006 WL 680555, at *4 (N.D. Cal. March 14, 2006) (punitive
damages are not available in Japan); see also Chateau School, Inc. v. Green Mountain Associates Inc., CIV. NO. 1800030 LEK-KSC, 2019 WL 692794, at *6 (D.Haw. February 19, 2019).
18
See Filartiga v. Pena-Irala, 577 F. Supp. 860, 864-65 (E.D.N.Y. 1984) (Paraguayan law does not permit the
recovery of punitive damages);
19
See de Melo v. Lederle Labs., 801 F.2d 1058, 1061 (8th Cir. 1986) (holding Brazil was adequate alternative forum
despite unavailability of punitive damages under Brazilian law).
20
See Dtex, LLC v. BBVA Bancomer, S.A., 512 F.Supp.2d 1012, 1022–23 (S.D.Tex. 2007) (no recovery permitted for
punitive damages in Mexico courts under Mexican law).
10
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recover for “moral damages”21 covering non-pecuniary losses. However, in some countries like
Ecuador, both moral and punitive damages may be awarded to plaintiffs under domiciliary law.22
When assessing damages of a foreign plaintiff, courts often find that the interests of the
foreign plaintiff’s domicile is the most important factor in determining whether foreign law should
apply to a case pending in the United States. For instance, in In re Air Crash Disaster,23 the court
was tasked with evaluating the law applicable to the issue of whether plaintiffs who were residents
of various states and foreign nations could recover damages.24 The court applied the law of the
domicile of the decedent to the measure of damages recognizing the states interests in regulating
the adequate compensation of any recovery.25 The court explained that the interests of the domicile
state “are fully served by applying the law of the plaintiffs’ domiciles to issues involving the
measure of compensatory damages (insofar as that law would enhance the plaintiffs’ recovery)
and the distribution of any award. Once the plaintiffs are made whole by recovery of the full
measure compensatory damages to which they are entitled under the law of their domiciles, the
interests of those states are satisfied.”26
Expert Testimony Concerning Damages
Expert opinion can have a profound effect on a jury and the outcome of the case. Proving
and calculating damages can be complex and beyond the general knowledge of a juror. For these
reasons, the parties often retain damages experts to evaluate the assessment of the injuries. The
expertise of an economist does not lend itself to the valuation of intangible damages like pain and
suffering, loss of enjoyment of life or loss of consortium. These questions are often left for the
trier of fact. Economists are more aptly equipped to assess damages for purely economic harms
such as wage losses.
Loss of future earning capacity can be a substantial component of a damages award,
particularly when an accident permanently impairs the plaintiff from returning to his or her former
employment prior to the injury. The basic approach to calculating loss of future earning capacity
is to compare what the plaintiff was able to earn prior to the accident to what the plaintiff is
expected to earn after the accident. Typically, calculating the lost earning capacity of a plaintiff is
21
Moral damages include physical suffering, mental anguish, fright, serious anxiety, besmirched reputation, wounded
feelings, moral shocks, social humiliation, and similar injuries.
22
Chevron Corp. v. Donziger, 833 F.3d 74, 84 (2d Cir. 2016) (Trial court in Ecuador entered a judgment awarding
$8.6 billion in compensatory damages, plus $8.6 billion in punitive damages unless Chevron issued an apology, for a
total of $17.2 billion.).
23
In re Air Crash Disaster Near Chicago, III., on May 25, 1979, 644 F.2d 594, 604 (7th Cir. 1981); see also Haskins
v. Midwest Air Traffic Control Serv., Inc., 12-CV-4584, 2016 WL 3653531 (N.D.Ill. July 8, 2016).
24
Id.
25
Id. at 613.
26
Id. (The domicile state has an interest in a wrongful death litigation since it is concerned with the administration of
the decedent’s estate and the provision of adequate compensation to the decedent’s surviving relatives). See also John
B. Austin, A General Framework for Analyzing Choice-of-Law Problems in Air Crash Litigation, 58 J. AIR L. &
COM. 909, 962-63 (1993) (“The choice-of-law of the plaintiff’s domicile is the most sensible solution to conflicts
concerning compensatory damages.”); Pescatoe v. Pan American World Airways, Inc., 97 F.3d 1, 13 (2d Cir. 1996)
(noting that the place of the crash is often arbitrary and that the interest in regulating conduct is determining issues of
compensation).
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demonstrated through a record of all earnings.27 Current earnings are used as a benchmark for
future earnings projections. Future earnings include a plaintiff's pensions, social security and
retirement funds.28 In making this calculation, the plaintiff's work-life expectancy plays a key role
in estimating how many years the plaintiff would have worked if he or she was not injured in the
accident. Lost wages also takes into consideration annual increases in wages and standards of
living increases. These complex estimations often require an expert witness in the field to analyze
the plaintiff’s earnings record and other data to project total earnings losses. Generally, plaintiffs
will utilize the expertise of a life care expert and an economist to prepare a report analyzing
plaintiff’s injuries, medical expenses, lost earnings, explaining how the figures were calculated,
the assumptions made and the statistical information considered. 29 This analysis can become
murky when passive income is involved, or the trajectory of the plaintiff’s employment level is
overstated.
An economist may consider a plaintiff's earnings record and the average earnings for
someone in that occupation in ascertaining a benchmark for annual income and projecting
increases. When measuring the work-life expectancy of a plaintiff, economists frequently look at
work-life tables that may be distinguished by demographic characteristics like race or gender.
Work-life expectancy is determined by the work experience of persons in similar classifications
and it accounts for unemployment rates and expected retirement age.30 Work-life tables illustrate
averages and historical trends of years worked. When a plaintiff’s employment history is sporadic
or when it is difficult to identify their occupation, experts will also rely on these statistics to make
assumptions for calculating lost earning capacity.31
Loss of future earning capacity is intended to compensate for the loss of the power to earn
money due to the fact that the accident has diminished the plaintiff’s earning ability. This figure is
generally easier to calculate compared to pain and suffering, because there is demonstrable
evidence and factors that an expert and a jury can use to calculate this number.
Admissibility of Expert Testimony
The jury’s role as a fact-finder provides it with the power to assess the credibility of a
witness, how much weight is given to proffered evidence, and ultimately, the amount of damages
awarded. But before the jury can consider expert testimony, the court must first admit it. The judge
serves as the gatekeeper of credible expert testimony and deciding whether an opinion is admitted
into evidence. The majority standard for the admissibility of expert testimony in federal courts is
the Daubert Standard. The basic framework of the Daubert standard in the economic testimony
context focuses on whether a qualified expert has applied a sound methodology in a reliable
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Evelyn E. Zabel, A Plain English Approach to Loss of Future Earning Capacity, 24 Washburn L.J. 253, 259 (1985).
Marth Chammallas, Questioning the Use of Race-Specific and Gender-Specific Economic Data in Tort Litigation:
A Constitutional Argument, 63 Fordham L Rev 73, 80 (1994).
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Leo M. O’Connor & Robert E. Miller, The Economist-Statistician: A Source of Expert Guidance in Determining
Damages, 48 Notre Dame Law. 354, 356-57 (1972).
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Paul M. Deutsch & Frederick A. Raffa, Damages in Tort Actions, 110.3 (1994).
31
Id. at 110.11(2).
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manner. 32 The Supreme Court held in Daubert v. Merrell Dow Pharmaceuticals that before
admitting expert testimony, the court is required to assess the relevance and reliability of the
evidence.33 In determining the reliability of expert testimony, a court will consider the following
factors: testing, peer review, error rates, and acceptability by the scientific community. 34 The
Daubert test focuses on the methodologies or grounds used to form the opinion rather than the
conclusions drawn themselves.35 Federal Rule of Evidence 702 requires that the witness must be
“qualified as an expert by knowledge, skill, experience, training, or education.”36 If the expert
witness is deemed qualified, the court must then consider whether the testimony will aid the jury
and whether the testimony is grounded in sound data, reliable methods, and the facts of the case.37
The court also instructed that trial courts must also consider other applicable rules including
Federal Rules of Evidence 703, 706, and 403, when evaluating the admissibility of expert
testimony.38
While the Daubert test focuses on the reliability of the expert’s methodology, Andrade
Garcia v. Columbia Medical Center of Sherman 39 demonstrates that expert testimony is also
subject to scrutiny under the Federal Rule of Evidence 403. Here, survivors of the deceased patient
brought a medical malpractice claim against the hospital and staff, and the defendant moved to
strike plaintiff’s damages expert arguing that the economist should not be allowed to testify under
Rule 702 and Daubert.40 Defendants challenged that the expert’s opinion contending that it was
based on another witness’s inadmissible testimony concerning the decedent’s wealth, and therefore
lacked the support of reliable data, scientific reasoning or methodology. 41 Additionally, the
defendants challenged plaintiff’s experts’ reliance on United States work-life tables since Mexican
work-life tables were unavailable.42 The court went on to reject the defendants objections stating:
“the methods and principles utilized [by the economist] in reaching his opinions certainly have a
sound basis in the field of economics…the question of whether [the economist’s] opinions are
accurate in light of United States figures for work-life expectancy is a question that goes to the
weight, not the admissibility, of this evidence.”43 The court explained that it is common practice
in economics to compute lost earnings based on a worker’s work-life probability and factoring in
inflation and growth.44 In fact, the defense’s own expert economist, used the same approach in
calculating decedent’s lost earnings.45 Despite the defense witness’s caveat that his evaluation
would be more accurate were a Mexican work-life expectancy table used, the court focused on the
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Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589 (1993); see also Kuhmo Tire Co. v. Carmichael, 526 U.S.
137, 147 (1999) (expanding Daubert’s reach to non-scientific expert testimony).
33
Daubert, 509 U.S. at 587-88.
34
Id. at 593-94.
35
Id. at 595.
36
Id. at 588 (citing Fed.R.Evid. 702).
37
Id. at 591-93.
38
Id. at 595.
39
Andrade Garcia v. Columbia Medical Center of Sherman, 996 F.Supp. 617 (E.D.Tex. 1998).
40
Id.
41
Id. at 622.
42
Id. at 622-23.
43
Id. at 623.
44
Id.
45
Id.
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fact that in the absence of Mexican data, he like plaintiff’s expert elected to use the U.S. table.46
Andrade Garcia justifies an expert using a U.S. work-life expectancy table if data from the
plaintiff’s foreign country is unavailable. The availability of this data is a variable for calculating
damages as it is certain that the U.S. work-life expectancy will be different from the work-life
expectancy in other nations around the world. Jurors with limited data regarding the foreign
country will have to make assumptions and estimations in calculating damages, and this is a factor
that could result in an unpredictable verdict.
Trial and Post-Trial – Limiting a Juries’ Verdict
During latter stages of a case, a judge can limit some of the volatility of quantifying
damages procedurally, by providing the jury with clear instructions concerning the law applicable
to the measurement of damages.47 Litigants may use this opportunity to limit the unpredictability
of a jury award by asking the judge to provide narrow instructions limiting the jury’s discretion.
For example, when issuing an instruction as to punitive damages, the judge may explicitly state to
the jury that the award is not designed to compensate the plaintiff but rather to punish the defendant
and deter others from repeating the conduct at issue in the future.
While the jury has discretion in awarding damages to a plaintiff, the jury awards are not
exempt from judicial review, as judges do have the authority to reduce an award that they find is
excessive.48 When a jury verdict is awarded, the defendant may move for a new trial based on the
unreasonable or unfair award. 49 The judge must then evaluate whether to grant the motion,
presenting the plaintiff with the option of agreeing to a new trial or accepting a lesser award.50
Moreover, a trial judge’s determination on a jury award is also subject to review by the appellate
court.51 The appellate court is charged with review the lower court’s decision to ascertain whether
the trial judge abused his or her discretion in assessing the excessiveness of the jury award.52
Should the appellate court find that the verdict was excessive, it may order a new trial or lessen
the award.53 Also, if the award includes damages not available under the governing law, the court
is required to reduce the award.54 Pain and suffering and punitive damages are not immune from
review either. The Supreme Court has explored whether excessive punitive damages awards
46
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Fed. R. Civ. P. 59(a); see also Dagnello v. Long Island R.R., 289 F.2d 797, 800-06 (2d Cir. 1961); Caldarera v.
Eastern Airlines, 705 D.2d 778 (5th Cir. 1983); Martell v. Boardwalk Enters., 748 F.2d 740, 753, 755-56 (2d Cir.
1984); Wheatley v. Ford, 679 F.2d 1037, 1039 (2d Cir. 1982).
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Fed. R. Civ. P. 50(b); see also Foradori v. Harris, 523 F.3d 477 (5th Cir. 2008); Seidman v. Am. Airlines, Inc., 923
F.2d 1134 (5th Cir. 1991).
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Fed. R. Civ. P. 59(a); see also Harker v. Chan, 3:15-CV-277, 2018 WL 3599734 (W.D.Pa. July 27, 2018).
51
Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal, Inc., 492 US 257, 279 (1989); see also Braden v.
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Wheatley, 679 F.2d at 1039; Martell, 748 F.2d at 755; see also Dancy v. McGinley, 11-CV-7952 (LMS), 2015 WL
13214324 (S.D.N.Y. May 11, 2015), affd, 843 F.3d 93 (2d Cir. 2016); Palmer v. Molina Meneses, 12-CV-4741 (RER),
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35
violate the Due Process Clause of the 14th Amendment and states have begun imposing statutory
limitations on punitive and non-pecuniary damages. 55
Conclusion
Jury verdicts awarded to foreign plaintiffs can be unpredictable given the uncertainties and
variables that arise during litigation but courts and lawyers in their respective roles can aid in
controlling damages awarded utilizing some of the tools mentioned throughout the various stages
of litigation leading to and after the jury’s verdict.

55
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