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 On July 31, 1996, a series of airline agreements were filed with the United States 
Department of Transportation (D.O.T.) for approval.  These agreements, initiated by the 
International Air Transport Association (IATA) and the U.S. Air Transport Association (ATA), 
established a framework by which airlines would waive Warsaw liability limits for injury or 
death on international flights.   
 
 A news release issued by U.S. Secretary of Transportation Federico Peña the day after the 
agreements were filed, declared,  
 
  “These agreements achieve one of President Clinton’s goals and 

are the culmination of a 25-year effort to eliminate the egregiously 
unfair Warsaw limits on air carrier liability.  We commend the 
airlines for using the tools that we gave them to produce these 
agreements and will review them promptly, but carefully, to make 
sure that they meet the desired objectives of reforming a system 
that has taken far too long to fix.” 

 
 The inference that the United States government should be applauded for its valiant 
efforts in overturning an “egregiously unfair” system after a bitter 25 year struggle is interesting 
in light of the fact that many blame the failure of the U.S. government to adopt amendments to 
the Warsaw scheme as the primary reason for this delay. 
 
 Regardless of to whom the credit is or is not due, if an international flight goes down 
today, its injured passengers, or surviving family, may seek full compensation for their loss from 
the airline.  If the aircraft, or one of its component parts, is found to have caused or contributed to 
the accident, then the plaintiffs can file suit accordingly.  Gone is the day, however,  when a 
finding of “willful misconduct” or a perceived deep pocket aviation manufacturer, regardless or 
fault, was the only avenue to full compensation. 
 
  This article will seek to give its reader a brief overview of the events leading up to this 
historic change, the elements of the intercarrier agreements, as well as the new proposed Warsaw 
Convention, and the overall impact on aviation products litigation in the United States.    
 
 The Warsaw Convention of 1929 and its Progeny 
 
 In 1929 an international convention met in Warsaw, Poland to establish uniform rules 
relating to international air carriage documents and liability.  This was the second of two 
international conferences addressing international air carrier regulation.  From this conference 
came The Convention for the Unification of Certain Rules Relating to International 



Transportation by Air, thereafter commonly referred to as the “Warsaw Convention”. 
 
 In 1934, President Franklin Delano Roosevelt ratified the Warsaw Convention for the 
United States with the consent of  the U.S. Senate.  The Warsaw Convention, as an international 
treaty  ratified by the United States, is therefore, the “Supreme Law of the Land”, pursuant to 
Article VI of the U.S. Constitution.    
 
 While imposing liability on the carrier for accidental passenger injury or death during the 
course of  international air travel through Article 17, the Convention went on to set a liability 
limit for such injury or death, pursuant to Article 22, at 125,000 french francs “consisting of 65_ 
milligrams of gold at the standard of fineness of nine hundred thousandths”, or approximately 
8,300 U.S. Dollars. 
 
The Hague Protocol of 1955 
 
 By the early 1950's, a considerable debate arose among major aviation countries over, 
among other things, the definition of “international travel” and “willful misconduct” (which was 
producing arguably inequitable results in aviation litigation) and the extremely low liability limit. 
 This debate led to the adoption of the Protocol to Amend the Convention for the Unification of 
Certain Rules Relating to International Carriage by Air, more commonly referred to as the 
“Hague Protocol”.  
 
 Hague amended Warsaw by doubling the damage limitation to approximately 16,600 U.S. 
Dollars, redefining willful misconduct, and extending Warsaw protection to servants and agents 
of the carrier.  While most major countries of the world adhere to Hague, the United States has 
never ratified it, mostly as a protest to the belief that the damage limitation was still too low. 
 
The Montreal Agreement of 1966 
 
 The continuing dissatisfaction with the Warsaw scheme led the United States, in 1965, to 
take steps toward the formal denunciation of the Warsaw Convention, which, if effected, would 
have led to its quick demise.  In order to avoid this result, an American delegation from the U.S. 
State Department and the Civil Aeronautics Board met in Montreal with airline representatives.  
At this meeting, a “special contract” was agreed to pursuant to Article 22(1) of the Convention.   
 The “Montreal Agreement” modifies the Warsaw scheme in two significant respects: 
 
 • The airlines agreed to waive the liability defense founded in Article 20(1), 

meaning that air carriers would now be “absolutely” liable for accidents occurring 
during the course of international air travel; and 

 
 • The damage limitation was raised to $75,000. 
 
 By its terms, the Montreal Agreement only applies to international transportation which 
begins, ends, or has a stopping place in the United States, and, to ensure uniform acceptance, the 
United States required all foreign air carriers to sign on as a condition precedent to their receiving 



a foreign air carrier permit to operate in the United States.  Although initially viewed as an 
interim agreement in order to prevent U.S. denunciation of Warsaw, its provisions have stood in 
place for over 30 years. 
 
The Guatemala Protocol of 1971 
 
 Subsequent negotiations prompted by the U.S. government led to the adoption of the 
Guatemala City Protocol in 1971, which, among other things,  
 
 • Increased passenger liability limits to 100,000 U.S. Dollars 
 
 • Provided for a system of no-fault liability; 
 
 • Provided for jurisdiction in U.S. courts under most circumstances; and,  
 
 • Contained a provision to induce settlement by imposing attorneys fees if the 

carrier did not make a timely settlement offer at least equivalent to the ultimate 
recovery. 

 
 Although the United States pushed for the adoption of this Protocol, like the Hague, they 
are still not a party to it. 
 
The Montreal Protocols of 1975  
 
 The next attempt to satisfy the United States led to the adoption of four protocols arising 
out of the Montreal Diplomatic Conference of 1975.  The practical effect of these protocols was 
to allow the United States to adopt all of the newest versions of the rules reflected in the Hague 
and Guatemala Protocols with a few amendments which were more satisfactory to U.S. interests. 
 
 Montreal Protocol number 3 (which is of most importance to this discussion) created the 
following: 
 
 • An unbreakable airline liability limit of 100,000 Special Drawing Rights (SDR’s) 

 which are rates of currency exchange set by the International Monetary Fund 
based upon U.S., German, British, French and Japanese Currency.  At today’s 
rates this would amount to approximately 140,000 U.S. Dollars; 

 
 • A settlement inducement clause designed to force airlines to settle a claim within 

six months by subjecting them to attorneys fees and costs if judgment was 
received for more than the airline’s initial offer;  

 
 • The ability to sue foreign airlines in U.S. courts in the state of passenger domicile 

if the airline has an “establishment” in the U.S.; and, 
 
 • The right of each participating nation to establish a supplemental compensation 



plan (SCP), which, as to the U.S., meant a 3.00 U.S. Dollar per ticket surcharge in 
order to establish a fund which would provide for damage recovery to all citizens 
and permanent U.S. residents for up to 500,000,000 U.S. Dollars per aircraft, per 
incident. 

 
 The Montreal Protocols were brought before the U.S. Senate in 1983, and while receiving 
a majority vote, they failed to receive the supermajority required for consent to ratify.  Although 
the U.S. Senate Foreign Relations Committee, in June of 1990, voted 13-2 to report the Montreal 
Protocols favorably to the Senate for advice and consent, they were never presented for a vote.   
 Based upon Congress’ inability to ratify any of the protocols amending Warsaw, it 
became apparent that the only way for change was a carrier agreement arising out of Article 22 
(1), as was the case with the Montreal Agreement.  Therefore, in February of 1995, the U.S.  
Department of Transportation granted authority to IATA and the ATA to develop agreements 
which would meet department specified guidelines. 
 
 The Intercarrier Agreements 
 
IATA Intercarrier Agreement on Passenger Liability (IIA) 
 
 The IIA was the first agreement among international carriers to “take action” to waive the 
liability limits imposed by the Warsaw Convention as to Article 17 damages in favor of the law 
of the domicile of the passenger.   
 
Agreement on Measures to Implement the IATA Intercarrier Agreement (MIA) 
 
 The MIA was an attempt by IATA to implement the IIA by setting forth agreed to, and 
optional, language for the carriers to incorporate into their conditions of carriage and tariffs.  It 
adds a provision which waives the Article 20(1) defense as in the Montreal Agreement (i.e., “the 
carrier took all measures to avoid the damage or it was impossible for it to take such measures”) 
for claims which do not exceed 100,000 SDR’s. 
 
Provisions Implementing the IATA Intercarrier Agreement to be included in Conditions of 
Carriage and Tariffs (IPA) 
 
 The IPA was a further attempt, by the ATA, to implement the IIA through mandatory 
tariff language.  It also states that implementation of the agreement constitutes withdrawal of all 
carriers from the Montreal Agreement of 1966. 
 
Order Approving Agreements (D.O.T. Order 96-11-6) 
 
 On November 12, 1996, the U.S. Department of Transportation issued an order approving 
the IIA, MIA, and IPA on the condition that,  
 
 (1) the application of the law of the domicile be mandatory for U.S. 

connected flights; 



 (2) absolute liability up to 100,000 SDR’s be mandatory for U.S. 
connected flights;  

 (3) claims by U.S. agencies against carriers are not treated differently; 
and, 

 (4) withdrawal from the Montreal Agreement is not effective until 
ordered by the D.O.T. 

 
Petition for Reconsideration 
 
 Due to confusion arising from this order, IATA petitioned the D.O.T. for reconsideration 
because although committed to the world-wide waiver of Warsaw limits, non-U.S. carriers would 
not accept a mandatory “law of the domicile” provision for U.S. connected flights.  IATA also 
wanted the D.O.T. to allow the new agreements to automatically replace the Montreal Agreement 
of 1966. 
 
Order on Reconsideration (D.O.T. Order 97-1-2)  
 
 Based upon the large consensus among airlines for adherence to the MIA agreement, and 
the public interest in creating a uniform basis for waiver of the Warsaw liability limits in their 
entirety, the D.O.T. ruled as follows on 8 January 1997: 
 
 • The IIA, MIA and IPA are approved pendente lite (i.e., pending final action), 

subject to the following conditions: 
 
   strict liability up to 100,000 SDR’s will be mandatory for flights 

with a U.S. connection; and,  
 
   the liability waiver inapplicability to social agencies will have no 

application to U.S. agencies. 
 
 • Tariffs may be filed implementing the provisions of section I of the IPA and MIA 

(i.e., waiver of limits and strict liability up to 100,000 SDR’s) and may, at their 
option, add the law of the domicile provision.  If the language of the tariff 
conforms precisely with these agreements, it will be give immediate effect by the 
D.O.T. 

 
 • Other options under the MIA or IPA must be made part of a carrier’s conditions of 

carriage, but will not have effect unless specifically authorized by the D.O.T. 
 
 • Carriers implementing the IPA or MIA agreements through acceptable tariffs filed 

with the D.O.T. will automatically replace their adherence to the 1966 Montreal 
Agreement. 

 
 As of the entry of this order, airlines were authorized to file tariffs with the U.S. 
Department of Transportation, (1) waiving Warsaw liability limits, (2) waiving the Article 20(1) 



defense up to 100,000 SDR’s, and (3) allowing, at the claimant’s option, the law of the 
passenger’s domicile to apply to determine recoverable compensable damages.  At the same 
time, a discussion period was commenced, and will continue through June 30, 1998, in order to 
consider issues relating to this Order, which the D.O.T. may amend, revoke, or further condition 
pending final action. 
 
 Once the airlines filed their tariffs, and they were accepted by the D.O.T., the new law in 
the United States became as follows: 
 
 • Strict Liability up to 100,000 Special Drawing Rights, or about 140,000 U.S. 

Dollars; 
 
    • The ability to utilize the Article 20(1) defense (i.e., “the carrier took all measures 

to avoid the damage or it was impossible for it to take such measures”) for 
damages over 100,000 SDR’s, but without limit; and,    

 
 • Depending upon the airline, the law of the passenger’s domicile will apply to the 

determination of recoverable compensatory damages. 
 
Tariff Filings  
 
 Most airlines which signed on to the Intercarrier Agreements have now filed amended 
passenger liability tariffs with the U.S. Department of Transportation.  Information as to 
particular airlines is public record and may be obtained from the D.O.T. or an airline 
representative. 
 
 American Airlines, for example, issued its amended liability tariff on 13 February 1997, 
which was made effective on 14 February 1997 pursuant to D.O.T. order 97-1-2 for travel to or 
from the United States.  Rule 55(C)(B) of American Airlines’ International Passenger Rules and 
Fares Tariff regarding “Laws and Provisions Applicable” to the “Liability of Carriers” states as 
follows: 
 
 (1) Warsaw Convention.  The Carrier agrees in accordance with 

Article 22(1) of the Convention for the Unification of Certain 
Rules Relating to International Transportation by Air signed at 
Warsaw, October 12, 1929 or, where applicable, the Convention as 
amended by the Protocol signed at the Hague on September 28, 
1955 (“the Convention”) that, as to all international carriage or 
transportation hereunder defined in the Convention: 

 
  (a) The Carrier shall not invoke the limitation of 

liability in Article 22(1) of the Convention as to any 
claim for recoverable compensatory damages 
arising under Article 17 of the Convention. 

 



  (b) The Carrier shall not avail itself of any defense 
under Article 20(1) of the Convention with respect 
to that portion of such claim which does not exceed 
100,000 Special Drawing Rights (SDR). 

 
  (c) Except as otherwise provided in paragraphs (a) and 

(b) hereof, the Carrier reserves all defenses 
available under the Convention to such claims.  
With respect to third parties, the Carrier reserves all 
rights of recourse against any other person, 
including, without limitation, rights of contribution 
and indemnity. 

 
   NOTE:  Paragraph 1 shall expire as provided in 

U.S. Department of Transportation Order 97-1-2 
and be replaced in accordance with any final action 
or order of the Department entered in Docket OST-
96-1607. 

 
  (d) The Carrier agrees that, subject to applicable law, 

recoverable compensatory damages for such claims 
may be determined by reference to the law of the 
domicile or permanent residence of the passenger. 

 
 The ICAO “Proposed New Convention” 
 
 Although committed to this change, together with the maintaining of the basic Warsaw 
Convention framework, air carriers desired other changes beyond the passenger liability issues 
dealt with in the Intercarrier Agreements.  Airlines also posed concerns because by signing on to 
the Agreements they, in effect, agreed to enter into an Article 22(1) “Special Contract” with their 
passengers to waive limits.  This, they feared, could result in, among other things,  the inability to 
pursue third parties (primarily aviation manufacturers) under contribution or indemnity theories.  
 
 Due to these concerns, and the desire to create needed change that would have the far 
reaching legal power and effect of the Warsaw Convention, the International Civil Aviation 
Organization (ICAO) has proposed a new Convention for State consideration.   
 
 The Draft Convention for the Unification of Certain Rules for International Carriage by 
Air, while approved by ICAO’s Legal Committee, still has provisions to be finalized by the 
Diplomatic Conference to be held by late 1997 or early 1998.  This current ICAO draft has been 
submitted to member States for review and comment up until 31 October 1997, at which time the 
legal committee’s final draft will go before the Diplomatic Conference as soon as it can be 
organized. 
 
 This “New Convention” proposes a number of significant changes, many of which 



broaden the scope of the Intercarrier Agreement provisions.  ICAO’s stated goal is a 
comprehensive overhaul of the entire Warsaw System of liability for international carriage.  In an 
effort to ultimately establish a viable long-lasting solution, ICAO has attempted to deal with the 
balancing concerns of the major aviation States. 
 
 Under what is now Article 16, rather than 17 as under Warsaw, the carrier is still held 
liable for damages sustained in the case of death or bodily injury (i.e., lésion corporelle under 
Warsaw), but mental distress is also specifically listed as a recoverable harm, overcoming the 
limitation upheld by the United States Supreme Court in Eastern Airlines Inc. v. Floyd 111 S.Ct. 
1489 (1991).  Article 16 also specifically disclaims liability for death or injury arising solely from 
the “state of health of the passenger”, in effect, legislating the holding of the Supreme Court in 
Air France v. Saks 105 S.Ct. 1338 (1985), as to what, and what is not, an “accident”. 
 
 Article 20, dealing with the compensation scheme for passenger injury or death, is one of 
the central areas of the Proposed Convention.  However,  a consensus has been difficult and more 
work is still needed through Diplomatic Conference.   
 
 The ICAO Legal Committee has fully supported a two-tier system similar to the 
Intercarrier Agreements.  Under the first tier up to 100,000 SDR’s, liability would be strict.  
Under the second tier, without limit, liability would be based upon fault. 
 
 However, no consensus could be reached as to who should bear the burden of proof in the 
second tier above 100,000 SDR’s.  While some delegations wanted the burden to be on the 
plaintiff to prove carrier fault, the majority favored the Intercarrier Agreements’ approach that it 
should be for the air carrier to prove that it had taken all measures to avoid the damage or it was 
impossible for it to do so.  
 
 As a result of this problem, the current draft instrument contains three alternatives under 
Article 20 for final consideration at the Diplomatic Conference.   
 
• Alternative One -- each State party shall, upon ratification, notify which regime (minority 

or majority view) shall be applicable to its carriers. 
 
• Alternative Two -- each State party could “opt-out” of the majority liability regime, in 

favor of the minority scheme. 
 
• Alternative Three -- a three-tier regime is established, with strict liability in the first, 

presumed fault in the second, and burden of proof on the claimant in the third. 
 
 The issue of jurisdiction is also a subject of debate amongst the interested States, a 
number of which have a strong view against jurisdiction in the passenger’s domicile.  Under 
Article 27 as proposed, an action can be brought by the plaintiff either before a Court having 
jurisdiction (1) in the carriers residence, principal place of business, or where it maintains an 
establishment by which the contract was made; or (2) at the place of destination of the subject 
flight. 



 
 However, in the case of death or injury to the passenger, the draft convention allows for 
jurisdiction in the domicile or permanent residence of the passenger, as long as it also is a 
jurisdiction from which the carrier operates services for the carriage by air [and/or] in which it 
has an establishment. 
 
 Other significant proposed amendments under the new Convention, include an 
exoneration clause providing for partial or total carrier exoneration due to the fault of the 
passenger (Article 19),  the allowance of an award of court costs and expenses to the plaintiff, 
plus interest, as long as the ultimate amount of damages awarded exceeds the sum which the 
carrier offered, in writing, to the plaintiff within six months from the date of loss (Article 21(3)), 
a specific prohibition against punitive damages (Article 23(2)), and a right of recourse against 
third parties (Article 31).       
 How all this will play out is unknown, but a review of the consistent failure to attain 
consensus among the major aviation States, particularly the United States, throughout the almost 
70 years of post-Warsaw history, may mean that the Intercarrier Agreements remain the law in 
the United States for many years to come. 
 
 Impact of Current Scheme on Aviation Manufacturers 
 
 The immediate impact of the Intercarrier Agreements and subsequent tariff filings on 
airframe and component part manufacturers of international carrier aircraft is not yet fully 
known.  While lengthy and expensive U.S. litigation over what is, and is not, willful misconduct, 
so as to burst through the $75,000 Montreal Agreement cap, will be eliminated (a front-line legal 
battle that still exists in pre-tariff change air disasters, as is evident in the American Airlines 965 
Cali Crash litigation in the Southern District of Florida), new legal issues are sure to arise to take 
its place. 
 
 Aviation manufacturers and their insurers, who have felt the burden of Warsaw’s low 
liability limits by being the only game in town for a plaintiff unable to obtain full compensation 
from the airline, particularly in a large air disaster, now find themselves in a rather advantageous 
position.  Due to the larger absolute liability limit (about twice the Montreal limit) under the new 
scheme, together with the perceived difficulty that a carrier will be able to successfully prove the 
Article 20(1) defense in most situations, plaintiffs will likely be motivated to bring suit against 
the airline alone, keeping suit against the manufacturers in their back pockets as insurance.   
 
 As full recovery will be fairly easy to obtain under most scenarios, the cost, delay and 
confusion resulting from a multi-defendant Warsaw/Products Liability suit will be avoided by the 
plaintiffs.  While manufacturers may well initially avoid suit from the plaintiffs, the carriers will 
be forced to either bring third party complaints for contribution or indemnity as part of the 
plaintiffs’ case, or wait to sue manufacturers after the litigation is concluded through settlement 
or judgment.   
 
 The problem faced by the airlines in such litigation, under the terms of their tariffs, is that 
liability is not arguably based in law, but rather, is an agreement to liability through a form of 



contract.  In that situation, aviation manufacturers may well argue that not only a settlement, but 
a judgment, pursuant to its tariff, was agreed to, and, as such, the carrier has no right to 
contribution or indemnity under contract law, or due to the fact that the carrier can be labeled a 
“volunteer”. 
 
 The other advantage given to manufacturers under the new scheme is that if the plaintiffs 
delay suit against a defendant manufacturer while they seek full compensation under the carrier 
tariff, and full compensation is actually received, not only will a compensatory damage suit be 
avoided, but the manufacturer may well avoid a potential punitive damage claim as well, as the 
recovery of compensatory damages against a liable defendant is a prerequisite for punitive 
damages under U.S. law. 
 
 While these issues may well be dealt with at the upcoming ICAO Diplomatic Conference 
in an attempt to protect the carriers under the new convention, there is little doubt that whatever 
final scheme is put into place to ultimately replace Warsaw for good, as long as it eliminates the 
carrier liability cap, it will be a boon to aviation manufacturers.  


