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Marking the culmination of an apparent trend in federal cases which have elected 
not to certify classes in "mass tort" type cases, the United States Supreme Court 
in Amchem Products, Inc. v. Windsor has rejected the most recent attempt to 
certify a class for settlement purposes only. This article addresses some of the 
most recent federal appellate cases which have considered the propriety of 
certifying class actions in the context of "mass tort" type cases, as well as the 
Supreme Court's decision in Amchem.  

Referring to the magnitude of the "judicial crisis" created by the flood of asbestos 
litigation which has occurred in the past two decades and to the proposed use of 
the class action device in an effort to resolve that crisis, at least one court has 
characterized the significance of the issue as follows:  

Every decade presents a few great cases that force the judicial system to choose 
between forging a solution to a major social problem on the one hand, and 
preserving its institutional values on the other. This is such a case.  

The impact of class actions, where certification itself often becomes the ultimate 
remedy for the plaintiffs, cannot be ignored by product manufacturers who, in 
many such cases, are thereafter subjected to what has often been referred to as 
"blackmail settlements." In this context, the emerging trend discussed below is 
encouraging for products defendants, to say the least.  

BACKGROUND  

In 1966, Federal Rule 23, which specifies the criteria for certification of class 
actions in federal courts, was significantly amended. Rule 23 provides in relevant 
part:  

(a) Prerequisites to a Class Action. One or more members of a class may sue or 
be sued as representative parties on behalf of all only if (1) the class is so 
numerous that joinder of all members is impracticable, (2) there are questions of 
law or fact common to the class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class, and (4) the 
representative parties will fairly and adequately protect the interests of the class.  

(b) Class actions maintainable. An action may be maintained as a class action if 
the prerequisites of subdivision (a) are satisfied, and in addition:  



(1) the prosecution of separate actions by or against individual members of the 
class would create risk of (A) inconsistent or varying adjudications with respect to 
individual members of the class which would establish incompatible standards of 
conduct for the party opposing the class, or (B) adjudications with respect to 
individual members of the class which would as a practical matter be dispositive 
of the interests of the other members not parties to the adjudications or 
substantially impair or impede their ability to protect their interests; or,  

(2) the party opposing the class has acted or refused to act on grounds generally 
applicable to the class, thereby making appropriate final injunctive relief or 
corresponding declaratory relief with respect to the class as a whole; or,  

(3) the court finds that the questions of law or fact common to the members of 
the class predominate over any questions affecting only individual members, and 
that a class action is superior to other available methods for the fair and efficient 
adjudication of the controversy. The matters pertinent to the findings include: (A) 
the interest of members of the class in individually controlling the prosecution or 
defense of separate actions; (B) the extent and nature of any litigation 
concerning the controversy already commenced by or against members of the 
class; (C) the desirability or undesirability of concentrating the litigation of the 
claims in the particular forum; (D) the difficulties likely to be encountered in the 
management of a class action.  

Rule 23, therefore, requires the party advocating class certification to prove the 
existence of numerosity, commonality, typicality and adequacy. In addition, the 
proponent must establish one of the alternative requirements of Rule 23(b). In 
the "mass tort" context, Rule 23(b)(3) is most often applied, which requires a 
predominance of common issues and a showing that a class action is the 
superior method of dealing with the controversy (ie. superiority). 
 
Notably, in it's comments to the revised rule at the time, the Advisory Committee 
stated, "A "mass accident" resulting in injuries to numerous persons is ordinarily 
not appropriate for a class action because of the likelihood that significant 
questions, not only of damages but of liability and defenses of liability, would be 
present, affecting the individuals in different ways." Notwithstanding the 
Committees' comments, the next two decades were marked by the certification of 
"mass tort" type class actions with increasing frequency.  

The trend of certification is frequently blamed on the "judicial crisis" created by 
the flood of asbestos lawsuits which have poured into the federal courts and the 
attempt of those courts to effectively and economically manage those cases. In 
apparent recognition of the practical difficulties in managing such class actions 
and in response to plaintiffs' attorneys pushing the limits of creativity in fashioning 
class definitions, several appellate courts, and most recently the Supreme Court, 
have rejected the use of class actions in the "mass tort" cases presented to 
them.  



The View from the Appellate Courts  

Blood Products - No Class Certification  

Marking the apparent commencement of the recent trend against certification 
was the decision in Matter of Rhone-Poulenc Rorer Inc. There, the court 
decertified a class consisting of hemophiliacs infected by the AIDS virus as a 
consequence of using the defendants' blood solids products. Plaintiffs alleged 
that they had been infected by the AIDS virus because the blood products 
supplied by the defendants had been contaminated. The court noted, however, 
that the contamination occurred before the nature of the disease was well 
understood and before adequate methods of screening blood supplies had come 
into existence. Although the class potentially included thousands of persons, at 
the time the class action was filed some 300 lawsuits had already been filed 
against the defendants. Of the thirteen cases that had been tried, 12 had been 
decided in favor of the defendants, a factor which impacted the court's decision. 
The district judge had certified the suit "as a class action with respect to particular 
issues only."  

Ruling that the district judge "exceeded the permissible bounds of discretion," the 
court of appeal based it's decision to decertify upon three factors. The first was 
the court's concern with placing the fortunes of an industry in the hands of a 
single jury, particularly in light of the questionable merits of the claim. The court 
stated:  

The first is a concern with forcing these defendants to stake their companies on 
the outcome of a single jury trial, or be forced by fear of the risk of bankruptcy to 
settle even if they have no legal liability, when it is entirely feasible to allow a 
final, authoritative determination of their liability for the colossal misfortune that 
has befallen the hemophiliac population to emerge from a decentralized process 
of multiple trials . . .  

With the aggregate stakes in the tens or hundreds of millions of dollars, or even 
in the billions, it is not a waste of judicial resources to conduct more than one 
trial, before more than six jurors, to determine whether a major segment of the 
international pharmaceutical industry is to follow the asbestos manufacturers into 
Chapter 11 [bankruptcy].  

The court's second concern focused upon the legal standard to be applied to the 
defendants in the determination of their ultimate liability. Addressing the 
manageability aspect of Rule 23(b)(3), the plaintiffs argued that the jury could be 
properly instructed concerning the determination of negligence, notwithstanding 
the fact that class members resided in 50 different states, each of which has its 
own definition of negligence. The court characterized the plaintiffs' argument in 
this regard as a proposal to, "have a jury determine the negligence of the 
defendants under a legal standard that does not actually exist anywhere in the 



world." And rejecting the plaintiffs' response that the differences were one of 
"nuance" only, the court reasoned that one would otherwise wonder "what the 
Supreme Court thought it was doing when it held that it was unconstitutional for 
federal courts in diversity cases to apply general common law rather than the 
common law of the state whose law would apply. . ." The court ultimately decided 
that the application of the laws of 50 states regarding negligence and other 
issues presented an insurmountable obstacle to the manageability of the 
proposed class action.  

In it's third factor, the court noted that the proposed plan of certifying some issues 
for class determination which, according to the plan approved by the district 
judge, would thereafter be used in individual trials, violated the Seventh 
Amendment prohibition against reexamination of the same issues by different 
juries. The concerns expressed by the court in Rhone-Poulenc have been 
echoed by subsequent decisions.  

Penile Prostheses - No Certification  

Relying upon the court's obligation to conduct a "rigorous analysis" into whether 
the prerequisites of Rule 23 had been met before certifying a class, the court in 
In re American Medical Systems, Inc. held that the district judge had committed 
patent error in granting certification of that case. Plaintiffs sought to certify a class 
which included all persons who used the allegedly defective penile prostheses 
manufactured by the defendant.  

In the context of the product liability causes of action, the court determined that 
the plaintiffs had failed to meet their burden of establishing commonality, the 
existence of questions of fact or law common to the class. In doing so, the court 
relied upon a number of factors: (1) the failure of the plaintiffs to allege a 
common defect, (2) the existence of different models - which differed in design 
and manufacture, (3) the existence of highly individual issues such as reliance 
upon representations, (4) differences in causation - which would vary because 
complications could arise from a variety of factors, and (5) damages. Reliance 
was similarly placed upon the variety of models, differences in the difficulties 
experienced by the various class members and the corresponding unique nature 
of each claim in the court's determination that typicality was also lacking.  

In the context of it's discussion concerning the predominance and superiority 
factors, the court stated:  

In products liability actions, however, individual issues may outnumber common 
issues. No single happening or accident occurs to cause similar types of physical 
harm or property damage. No one set of operative facts establishes liability. No 
single proximate cause applies equally to each potential class member and each 
defendant. Furthermore, the alleged tortfeasor's affirmative defenses (such as 



failure to follow directions, assumption of the risk, contributory negligence, and 
the statute of limitations) may depend on facts peculiar to each plaintiff's case.  

The American Medical Systems court also adopted the reasoning of the Rhone-
Poulenc court regarding the "impossible task of instructing a jury on the relevant 
law" of 50 different jurisdictions as further basis for it's decision rejecting class 
certification in this case.  

Nicotine-Dependent Persons - No Certification  

Adopting much of the same reasoning used in Rhone-Poulenc, the court in 
Castano v. American Tobacco Co. held that the district court had abused it's 
discretion in certifying a "novel" class defined as:  

(a) All nicotine-dependent persons in the United States . . . who have purchased 
and smoked cigarettes manufactured by the defendants;  

(b) the estates, representatives, and administrators of these nicotine-dependent 
cigarette smokers; and  

(c) the spouses, children, relatives and "significant others" of these nicotine-
dependent cigarettes as their heirs or survivors.  

Reflective of the trend of increasingly creative claims by plaintiffs' attorneys, the 
plaintiffs in Castano sought compensation solely for the injury of nicotine 
addition, alleging that defendants failed to inform them that nicotine was addictive 
and manipulated the levels of nicotine in cigarettes to sustain their addictive 
nature.  

Considering the novelty of the claim and the magnitude of the stakes raised by it, 
the court reasoned as follows in it's analysis of the superiority requirement:  

In the context of mass tort class actions, certification dramatically affects the 
stakes for defendants. Class certification magnifies and strengthens the number 
of unmeritorious claims.  

In addition to skewing trial outcomes, class certification creates insurmountable 
pressure on defendants to settle, whereas individual trials would not. . . . These 
settlements have been referred to as judicial blackmail.  

Once again, the court focused on the failure of the plaintiffs to sustain their 
burden of proving the existence of the predominance and superiority factors in 
this case, emphasizing in particular the failure to establish how variations in state 
law could or would be overcome. In this regard, the court stated, "In a multi-state 
class action, variations in state law may swamp any common issues and defeat 
predominance." Emphasizing the district court's obligation to consider in a 



meaningful way the manageability of such variations, the court reasoned that the 
district court cannot rely merely on the "assurances of counsel" that any 
problems with predominance or superiority can be overcome.  

Taken literally, the reasoning of Castano poses an insurmountable burden to an 
advocate of class certification in a nationwide product liability case due to the 
divergence of state laws on the critical issues applicable to those cases. 
Although the Ninth Circuit recently denied certification in the product liability class 
action which follows, the language of the decision back pedals slightly from the 
stronger language of an earlier decision which suggested that such class actions 
could not be certified.  

Epilepsy Treatment Drug - No Certification  

In Valentino v. Carter-Wallace, Inc., defendants, manufacturers of an allegedly 
defective drug used for the treatment of epilepsy, opposed certification of a 
nationwide class comprised of all persons who used the drug after a specified 
date. In opposing plaintiffs' class certification, defendants relied upon language 
from the court's earlier decision in Dalkon Shield for the proposition that there 
was a bar in the Ninth Circuit to certification of a multi-state plaintiff class action 
in the medical products liability context. Although the court rejected the 
proposition that there existed an outright bar to such actions in the Ninth Circuit, 
the court refused certification in the context of the case presented, referring at 
length to the three factors discussed in Rhone-Poulenc as well as the decisions 
in In re Medical Systems, and Castano discussed above.  

In particular, the court questioned the existence of typicality and adequacy 
because of the varying types of symptoms and injuries sustained by the plaintiffs. 
Additionally, the court noted that the plaintiffs had failed to show how the class 
trial could be conducted, which affects manageability, and failed to make an 
adequate showing of predominance and superiority.  

The Supreme Court Decision  

At the end of June, the United States Supreme Court issued a long awaited 
decision regarding the brewing controversy concerning the propriety of the class 
action device in the mass tort litigation context and the level of analysis to be 
applied to classes sought to be certified for settlement purposes only. While the 
decision has been criticized by some as not having gone far enough to resolve 
the issue or the perceived "judicial crisis," the decision provides some persuasive 
reasoning in opposition to certification of such classes and provides some 
guidance regarding the dispute concerning the certification of settlement only 
classes.  

Anchem Products, Inc. v. Windsor arose from the most recent and 
"adventuresome" attempt to recover for alleged asbestos related injuries. The 



Court was presented with the issue of whether special consideration should be 
given to a class sought to be certified for settlement purposes only, a device 
used with increased frequency in actions of this nature, but with varying 
acceptance among the various judicial districts in the United States. The case 
arose from protracted settlement negotiations which resulted in a complex 
settlement agreement between many asbestos product manufacturers and the 
proposed class of persons exposed to asbestos products. The proposed 
settlement was characterized by the parties as follows, "it proposed to settle, and 
to preclude nearly all class members from litigating against CCR companies, all 
claims not filed before January 15, 1993, involving compensation for present and 
future asbestos-related personal injury or death." The agreement was 
remarkable, in part, for the fact that it sought to settle claims which were not yet 
known, in other words, future cases.  

The proposed class was additionally unique because the parties did not propose 
to try the case. Indeed, in the course of one day, the parties had presented the 
court with a complaint, an answer, a settlement agreement and a joint motion for 
conditional class certification. The issue therefore presented to the Supreme 
Court, among others, was whether the Rule 23 analysis should be given the 
same consideration in a case which was never intended to be tried. In other 
words, is it necessary to consider some of the issues discussed by the cases 
above, such as choice of law and Seventh Amendment concerns regarding 
review by multiple juries in the context of the superiority and manageability 
factors, when these factors will never be material to the case because it is not 
intended to be tried?  

The Role of Settlement  

The Court answered "no" to this question and, in concluding that settlement was 
relevant to class certification, reasoned as follows:  

Confronted with a request for settlement-only class certification, a district court 
need not inquire whether the case, if tried, would present intractable 
management problems . . . for the proposal is that there be no trial. But other 
specifications of the rule - those designed to protect absentees by blocking 
unwarranted or over broad class definitions - demand undiluted, even 
heightened, attention in the settlement context.  

Concluding that this case did not withstand this scrutiny, the Court, in 
characterizing the class, stated, "No settlement class called to our attention is as 
sprawling as this one."  

Predominance  

Addressing the Rule 23(b)(3) requirement of predominance, the Court rejected 
the district court's analysis that class members' shared experience of asbestos 



exposure and their mutual interest in the receipt of prompt and fair compensation 
for their claims was sufficient to satisfy this criteria. The predominance inquiry 
"tests whether proposed classes are sufficiently cohesive to warrant adjudication 
by representation."  

Citing the "greater number" of uncommon questions and the "significance" of 
those questions, the Supreme Court considered the disparities:  

Class members were exposed to different asbestos-containing products, for 
different amounts of time, in different ways, and over different periods. Some 
class members suffer no physical injury or have only asymptomatic pleural 
changes, while others suffer from lung cancer, disabling asbestosis, or from 
mesothelioma . . . Each has a different history of cigarette smoking, a factor that 
complicates the causation inquiry.  

The [exposure-only] plaintiffs especially share little in common, either with each 
other or with the presently injured class members. . . . They will also incur 
different medical expenses . . . Differences in state law . . . compound these 
disparities.  

Calling further attention to the Advisory Committee's caution concerning 
certification of "mass accident" cases, the Supreme Court concluded that 
predominance was not satisfied under the circumstances of this case.  

Adequacy  

Lastly, the Court determined that the proposed class representatives failed to 
meet the requirement of adequacy of representation. The Court noted, "[A] class 
representative must be part of the class and possess the same interest and 
suffer the same injury as the class members." Given the diverse group of 
individuals sought to be represented and the complex scheme of allocations 
regarding groups defined in the settlement agreement, the Court concluded that 
there was no assurance that the class representatives understood their broad 
representational responsibilities.  

Proposed Amendments to Rule 23  

In response to the increased frequency with which "settlement classes" and 
certification of classes in "mass tort" litigation have been attempted, and the 
confusion surrounding the disparate decisions on the subject, the Advisory 
Committee has been working on revisions to Rule 23 for the past five years or 
more. Hearings are currently being held regarding the proposed changes, which 
must then be reviewed and approved by the Judicial Conference and the 
Supreme Court, which then submits them to Congress for enactment, 
modification, rejection or deferral.  



Additions to the Rule include the express consideration in Rule 23(b)(3) type 
classes of "the practical ability of individual class members to pursue their claims 
without class certification," the "maturity of any related litigation involving class 
members" and "whether the probable relief to individual class members justifies 
the costs and burdens of class litigation." This last proposed amendment appears 
to be in response to heightened criticism of class actions in which millions are 
recovered by plaintiffs' class counsel when benefits to individual class members 
often amount to no more than tens of dollars. While this is unlikely to be a 
significant factor in most product liability type class litigation, the first factor, 
concerning the ability of class members to pursue their claims, will often weigh 
against certification in any products liability type action in which significant sums 
are at stake, as they frequently are.  

The proposed addition to Rule 23 that has raised the greatest level of 
controversy in the past concerns "settlement classes." The proposed rule 
requires that classes certified for settlement purposes only must satisfy each of 
the normal Rule 23 requirements, but from the perspective of settlement. 
However, this proposed addition is consistent with the Supreme Court's recent 
decision in Amchem Products, which is now the authority on the subject, 
increasing the likelihood that this change will be incorporated in the amended 
Federal Rules.  

Conclusion  

These recent decisions reflect a judicial trend which is less favorably disposed to 
the certification of "mass tort" class actions. The decisions appear to reflect 
judicial recognition that the class action device is not the most appropriate 
method for the resolution of the of the perceived "judicial crisis" that was created 
by the asbestos litigation and other large scale products liability actions because 
of the serious problems they create with judicial economy, efficiency, 
administration and the corresponding threat to fundamental fairness for all 
parties.  

Some of these decisions were successfully applied by Mendes & Mount, LLP in 
obtaining a Magistrate Judge's recommendation against certification of a 
nationwide class action against Mobil Corporation in which plaintiffs claimed that 
defects in Mobil AV 1, a synthetic lubricant designed exclusively for reciprocating 
aircraft engines, caused damage to their Teledyne Continental Motors TSIOL 
550 liquid cooled aircraft engines. We successfully argued in that case that 
significant issues, such as proximate cause, damages and reliance upon 
representations, varied from engine to engine, precluding a finding of 
preponderance. The Magistrate additionally concluded that the proposed class 
action lacked commonality, numerosity and typicality.  

In appropriate cases, class actions can be a beneficial mechanism for 
defendants. Advantages frequently acknowledged by defendants include the 



ability to resolve all claims concerning a given product or event in one lawsuit, 
with the corresponding advantage of finality and perhaps predictability. These 
advantages do not come without some cost however. Class actions, because of 
the required notices and attendant publicity, attract a greater number of 
claimants. Often, as a result, safeguards against questionable claims are lost or 
reduced. Perhaps more significant is the potential for the "judicial blackmail" 
acknowledged in more recent decisions. Nonetheless, in appropriate cases, the 
benefits are often seen to outweigh the costs. The trend of cases does indicate 
however, that defendants have new support in the law to oppose unwelcome 
class actions.  

 


