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Fifty-State Tort Reform Survey 
 

By 
Frank J. Chiarchiaro 

Nelson Camacho1

 
 In 1992 when the first article2 on this topic was published in the ABC Law Report, it was 
stated that many states began to enact tort reform legislation, partly in response to a then so-
called products liability crisis. 
 
 Notwithstanding the enactment of this tort reform legislation on the state level, there was 
a continuing effort on the federal level to enact similar legislation.3  However, except for the 
enactment of the eighteen-year statute of repose for general aviation airframe and products 
manufacturers4 and the Multiparty, Multiforum Trial Jurisdiction Act of 2002,5 federal efforts at 
tort reform have been unsuccessful. 
 
 The Fifty-State Tort Reform Survey contained in this 50th Anniversary edition of the 
Aircraft Builders Council, Inc. Law Report is being published at a time when virtually all of the 
states have enacted some form of tort reform legislation.  These reforms are in many instances 
comprehensive.  We have included in this Survey only those categories of tort reform that we 
believe to be of importance and interest to the reader.  Every attempt was made to insure the 
accuracy of the information contained in this Survey.   
 
 However, since product liability law and tort reform legislation are continually 
challenged, tested, rejected and changed as the courts interpret these laws and apply them to the 
facts and circumstances of the cases before them, the continued accuracy of this information 
cannot be assured.  Also, legislatures continue to enact new tort reform legislation or refine the 
content of laws already in place.  Therefore, where there is a need to rely on the procedural or 
substantive law cited in the Survey that follows, it is strongly suggested and recommended that 
the user assure the continued applicability of that law. 

                                                 
1 The authors wish to thank New York office summer associates, Douglas B. Brown, Roberta Miranda and Robert B. 
Hander for the assistance in the research and preparation of this Fifty-State Tort Reform Survey, 2004. 
2 Frank Chiarchiaro and Mary E. Carter, Tort Reform: A 50 State Survey, Aircraft Builders Council, Inc. Law 
Report, 1992. 
3 See, Brett T.D. McDonald, The ABC’s of Federal Tort Reform, Aircraft Builders Council, Inc. Law Report, 1995. 
4 See, General Aviation Revitalization Act of 1994, 49 U.S.C.A. §41101. 
5 28 U.S.C. §1369; although strictly speaking not tort reform, under this Act, "the district courts shall have original 
jurisdiction of any civil action involving diversity between adverse parties that arises from a single accident, where 
at least 75 natural persons have died in the accident at a discrete location."  The cases will then be consolidated 
under one federal judge for the purposes of discovery and will be transferred to the original federal district court 
where they were filed for resolution of the liability and damage issues.  There are other provisions of this Act that 
are not mentioned herein. 
 
 

 



ALABAMA 
 

ASSUMPTION OF 
RISK 

Assumption of risk bars recovery in negligence and strict liability claims, and is narrowly 
confined and restricted by two requirements: (1) knowledge and appreciation by the 
plaintiff of the danger he is incurring; and (2) voluntary consent to bear that risk.  Kelton v. 
Gulf States Steel, Inc., 575 So.2d 1054 (Ala. 1991); ALA. R. CIV. PROC. 8(c). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Double recovery is not allowed in product liability actions for medical and hospital 
expenses.  ALA. CODE §§6-5-520 to 6-5-525. 

COMPARATIVE 
FAULT 

Contributory negligence bars recovery, and has not been abandoned for comparative fault.    
In product liability actions under the Alabama Extended Manufacturer's Liability Doctrine, 
contributory negligence is limited to plaintiff's failure to exercise reasonable care in using 
the product, not in causing the accident.  Such contributory negligence in using the product 
will still bar recovery even where an unreasonably dangerous condition of the product was 
also a contributing proximate cause of the accident.  Williams v. Delta Int’l Mach. Corp., 
619 So. 2d 1330 (Ala. 1993); ALA. R. CIV. PROC. 8(c). 
 
Last clear chance rule bars the defense of contributory negligence: a victim's initial 
contributory negligence in placing himself in a position of peril is no defense where the 
defendant was subsequently negligent in failing to avoid the accident.  However, the last 
clear chance rule does not apply where the manifestation of the plaintiff's peril and the 
accident are virtually instantaneous.  Shows v. Donnell Trucking Co., 631 So. 2d 1010 
(Ala. 1994). 

ECONOMIC LOSS The economic loss rule prevents tort recovery when a product damages itself, causing 
economic loss, but does not cause personal injury or damage to property other than the 
product itself.  Lloyd Wood Coal Co. v. Clark Equip. Co., 543 So.2d 671 (Ala.1989). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability is still applied.  Contribution or indemnity among joint 
tortfeasors is not allowed, except when an agreement exists between the liable parties 
clearly indicating indemnity of the type of conduct in question.  Crigler v. Salac, 438 So.2d 
1375 (Ala. 1983). 
 
Defendant is precluded from arguing another tortfeasor's negligence unless act or omission 
of other tortfeasor was intervening cause.  Springer v. Jefferson County, 595 So. 2d 1381 
(Ala. 1992). 

 
PUNITIVE 
DAMAGES 

 
Punitive damages require clear and convincing evidence that defendant consciously or 
deliberately engaged in oppression, fraud, wantonness, or malice with regard to plaintiff.  
ALA. CODE §6-11-20. 
 
No award of punitive damages shall exceed the greater of three times the compensatory 
damages or $500,000.  With small businesses (net worth of $2,000,000 or less at the time 
of the occurrence), shall not exceed the greater of $50,000 or 10 percent of the business' 
net worth.  In cases of physical injury, shall not exceed the greater of three times the 
compensatory damages or $1,500,000.  This section does not apply to wrongful death or 
intentional infliction of physical injury. ALA. CODE §6-11-21. 
 

 2 



None of these limitations apply to civil actions for wrongful death pursuant to ALA. CODE 
§§6-5-391 and 6-5-410.  ALA. CODE §6-11-29. 

RIGHT TO 
CONTRIBUTION 

The general rule is no contribution among joint tortfeasors.  However, contribution is 
allowed: (1) to a master from a servant when the master's liability is only due to the 
servant's negligence or fault; (2) when one tortfeasor is guilty of only passive or 
constructive negligence and the other is guilty of active negligence; and (3) when a party 
acts bona fide, under a supposition of the entire innocence and propriety of act.  Crigler v. 
Salac, 438 So.2d 1375 (Ala. 1983). 

SPECIAL 
DEFENSES 

Manufacturers or suppliers may defend against product liability under Alabama Extended 
Manufacturer's Liability Doctrine (AELMD) if user made a substantial modification to the 
product which constituted a superseding cause of the accident.  Johnson v. Niagara Mach. 
& Tool Works, 555 So. 2d 88 (Ala. 1989). 
 
Misuse of product is a defense to failure to warn under AEMLD.  A manufacturer's duty to 
warn of the dangerous propensities of a product arises only when the product is 
unreasonably dangerous when put to its intended use.  State Farm Fire & Cas. Co. v. J.B. 
Plastics, Inc., 505 So. 2d 1223 (Ala. 1987). 

STATUTES OF 
LIMITATION 

Product liability actions must be commenced within one year of the time the personal 
injury, death, or property damage occurs.  In addition, where new governmental standards 
are imposed subsequent to sale, any product liability action based thereon must be 
commenced within one year from the time the claimant discovered or should have 
discovered the personal injury, death, or property damage.  ALA. CODE §6-5-502(a) to (b).  
 
A breach of warranty action must be brought within four years.  ALA. CODE §7-2-725.   

STATUTES OF 
REPOSE 

Causes of action asserted in Alabama courts more than 20 years after initiation have been 
considered extinguished by a common law rule of repose. Ex parte Liberty Nat'l Life Ins. 
Co., 825 So. 2d 758, (2002). 

STRUCTURED 
SETTLEMENT 

In any civil action based on tort, or personal injury under breach of warranty (except 
actions for wrongful death), periodic payment for the portion of future damages exceeding 
$150,000 and apportioned attorney fees may be authorized provided the defendant gives 
financial assurances.  ALA. CODE §§6-11-1 to 6-11-7. 
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ALASKA 
 

ASSUMPTION  
OF RISK 

The defense of assumption of risk is no longer available as a defense to bar recovery. 
Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968). 

CAPS ON 
NONECONOMIC 
DAMAGES 

Personal injury claims, where damages are awarded for severe permanent physical 
impairment or severe disfigurement, shall not exceed the greater of $1,000,000 or the 
person's life expectancy in years multiplied by $25,000.  All other noneconomic damages 
shall not exceed the greater of $400,000 or the injured person's life expectancy in years 
multiplied by $8,000.  ALASKA STAT. §09.17.010. 

COLLATERAL 
SOURCE RULE 

After award has been rendered, as well as costs and attorney fees, defendant may introduce 
evidence of compensation from collateral sources where there is no right to subrogation by 
law or contract.  This statute does not apply if under federal law the benefits cannot be 
reduced or offset, the proceeds are from a deceased’s life insurance policy, or they are 
gratuitous benefits provided to claimant.  ALASKA STAT. §09.17.070.   
 
A tortfeasor’s insurer is not a collateral source. Liimatta v. Vest, 45 P.3d 310 (Alaska 
2002). 

COMPARATIVE 
FAULT 

Contributory fault chargeable to the claimant diminishes proportionately the amount 
awarded as compensatory damages, but does not bar recovery.  It also applies to strict 
liability where the plaintiff misused the product, or knowingly used an unsafe product.  
ALASKA STAT. §09.17.060; General Motors Corp. v. Farnsworth, 965 P.2d 1209 (Alaska 
1998). 

ECONOMIC LOSS “Intermediate approach” to the economic loss doctrine -- When a defective product creates 
a situation potentially dangerous to persons or other property, and loss occurs as a result of 
that danger, plaintiff may recover in strict products liability, even though the damage is 
confined to the product itself.  In all other cases, plaintiff may only recover in tort if he can 
show either personal injury or damage to “other property”.  Pratt & Whitney Canada Inc. 
v. Sheehan, 852 P.2d 1173 (Alaska 1993).    

JOINT & SEVERAL 
LIABILITY 

Each party is severally liable in accordance with that party's percentage of fault. ALASKA 
STAT. §09.17.080(d).   

PUNITIVE 
DAMAGES 

At a separate proceeding before the same fact finder, plaintiff must prove by clear and 
convincing evidence, that defendant acted outrageously, with malice or bad motives, or 
indifferently to another person’s interests.  If so, the punitive damages may not exceed 
three times compensatory damages, or $500,000, whichever is greater.  ALASKA STAT. 
§09.17.020(f)(1) and (2). 
 
For actions determined to be motivated by financial gain with defendant foreknowledge of 
adverse consequences, then damages will be: Four times compensatory damages, four 
times resultant financial gain, or $7,000,000, whichever is greater; (2) Action is brought by 
an employee against an employer: $200,000 for employers with fewer than 100 in-state 
employees; $300,000 for fewer than 200 in-state employees; $400,000 for 200-499 in-state 
employees; $500,000 for 500 or more in-state employees.  ALASKA STAT. §09.17.020(g) to 
(h). 
 
Punitive damages may not be awarded against an employer held in vicarious liability 
unless certain conditions are met.  Note that the state will retain 50 percent of any punitive 
damages awards, but may not file or join any action therefore.  ALASKA STAT. 
§09.17.020(j).   
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Note:  there is pending legislation which aims to raise the punitive damages caps for 
actions resulting from aviation accidents against owners and operators of aviation 
businesses as follows: $500,000 for 1-99 in-state employees; $750,000 for 100-199; 
$1,000,000 for 200 or more.  H.B. 129, 23d Leg., 1st Sess. (Alaska 2003). 

RIGHT TO 
CONTRIBUTION 

There is no contribution among joint tortfeasors after Alaska law expressly and 
unambiguously terminated all provisions for contribution between joint tortfeasors, as it 
was intended to create a pure several liability obligation as to each individual tortfeasor.  
ALASKA STAT. §09.17.080(d); Carriere v. Cominco Alaska, Inc., 823 F. Supp. 680 (D. 
Alaska 1993). 

SPECIAL 
DEFENSES 

A substantial alteration or change in a product that is shown to have proximately caused 
the plaintiff’s injury after it leaves the manufacturer will ordinarily bar recovery on a strict 
liability claim.  Hiller v. Kawasaki Motors Corp. U.S.A., 671 P.2d 369 (Alaska 1983). 
 
State of the art or industry custom evidence is not conclusive as to liability in tort, but may 
be considered by the jury in a product liability case even though it is not dispositive of the 
liability issue.  Keogh v. W.R. Grasle, Inc., 816 P.2d 1343 (Alaska 1991). 

STATUTES OF 
LIMITATION 

There is a two-year statute of limitation for personal injury, wrongful death, and property 
damage.  ALASKA STAT. §§09.10.070 and 09.55.580. 
 
Actions for breach of contract must be commenced within four years.  By the original 
agreement the parties may reduce the period of limitation to not less than one year but may 
not extend it.  However, in a breach of warranty action, unless the warranty “explicitly 
extends to future performance” – which an implied warranty does not – the four-year 
statute of limitation begins to run on the date the product is purchased, rather than the date 
the injury occurs.  ALASKA STAT. §45.02.725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Alaska 

STRUCTURED 
SETTLEMENT 

In any action where future damages are awarded by the court or jury, the court shall, at the 
request of an injured party, order that amounts be paid to the maximum extent feasible by 
periodic payments rather than by a lump-sum.  ALASKA STAT. §09.17.040. 
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ARIZONA 
 

ASSUMPTION 
OF RISK 

Assumption of risk is part of comparative negligence and not a complete bar to recovery, 
but rather reduces claimant’s recovery by his share of the fault which proximately caused 
the injury or death.  However, where claimant has intentionally, willfully or wantonly 
caused or contributed to the injury or wrongful death, there is no right to comparative 
negligence and claimant’s assumption of risk is a complete bar.  ARIZ. REV. STAT. ANN. 
§12-2505. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Both contributory negligence and assumption of risk are part of comparative negligence, 
and reduce damages according to the claimant’s share of the fault which proximately 
caused the injury or death.  Contributory negligence is not a defense to a strict liability or 
product liability action, except for those which allege negligence.  Comparative negligence 
is also not available to claimants who have intentionally, willfully, or wantonly caused or 
contributed to the injury or wrongful death.  ARIZ. REV. STAT. ANN. §§12-2505 and 12-
2509. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

ECONOMIC LOSS The following 3 factors are analyzed and balanced to determine whether contract or tort 
law applies to a specific case:   
1) The nature of the product defect that caused the loss to the plaintiff; 

a) The type of product that will trigger tort liability is one which is defective in a 
way that poses an unreasonable danger to those who use or consume it. 

2) The manner in which the loss occurred; and  
b) Occurrence of a sudden calamity or extraordinary event such as an accident will 

generally trigger the invocation of tort law.   
3)  The type of loss for which the plaintiff seeks redress. 

a) Harm to person or “other property” is generally recoverable in tort.   
 
If the defect poses a real danger of harm to person or other property, an "accident" occurs, 
the damage is of the type recognized as "tort damage", or if some combination of these 
factors preponderates, tort remedies will be available and plaintiff will be able to recover 
for all damages -- personal injury, property damage to other property, property damage to 
the product itself, and all consequential damage generally allowed in tort actions.  Salt 
River Project Agric. v. Westinghouse Elec. Corp., 694 P.2d 198 (Ariz.1984).   

JOINT & SEVERAL 
LIABILITY 

Defendants are only held severally liable for their own proportionate share of the fault 
except where (1) the party was acting in concert with another person, (2) the person was 
acting as an agent or servant to the party, or (3) the party’s liability arises out of a duty 
created by federal employer’s liability act 45 U.S.C. §51.  ARIZ. REV. STAT. ANN. §12-
2506. 

 
PUNITIVE 
DAMAGES 

 
Plaintiff must show by clear and convincing evidence that the party acted with “an evil 
hand guided by an evil mind,” and hence intended to injure or was indifferent to the rights 
of others, consciously disregarding substantial risk of serious harm.  Murcott v. Best 
Western Int’l., Inc., 9 P.3d 1088, 1100 (Ariz. App. Div. 1 2000). 
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Punitive damages are available in contract actions regardless of whether rescissory or 
compensatory damages are sought.  Medasys Acquisition Corp. v. SDMS, P.C., 55 P.3d 
763 (Ariz. 2002).  
 
Punitive damages are permitted in wrongful death actions.  Haralson v. Fisher Surveying, 
Inc., 31 P.3d 114 (Ariz. 2001). 
 
There must be prima facie proof of a defendant's liability for punitive damages before his 
wealth or financial condition may be discovered.  Larriva v. Montiel, 691 P.2d 735 (Ariz. 
App. 1984). 

RIGHT TO 
CONTRIBUTION 

After the court enters a judgment for plaintiff’s injury or death, the defendant has a right to 
contribution if found jointly and severally liable.  Conversely, there is no right of 
contribution in favor of a tortfeasor who is found to have acted intentionally, willfully, or 
wantonly.  Note however, that plaintiff may move to recover from defendant those actual 
expenses which plaintiff incurred as a direct result of defendant’s action for contribution.  
ARIZ. REV. STAT. ANN. §12-2506(E). 

SPECIAL 
DEFENSES 

In any product liability action, a defendant shall not be liable if the defendant proves that 
any of the following apply: (1) the plans, designs, labels, manufacturing processes, or 
inspection processes conformed with the state of the art when defendant first sold the 
product; (2) the proximate cause of the incident was an alteration or modification, made 
subsequent to time of sale by defendant, which was not reasonably foreseeable; (3) the 
proximate cause of the incident was use in a manner not reasonably foreseeable or contrary 
to express and adequate instructions or warnings, if the injured party knew or should have 
known of the instructions or warnings; (4) the proximate cause of the incident was the 
repeated consumption of a food product that is not defective and unreasonably dangerous if 
consumed in reasonable quantities.  ARIZ. REV. STAT. ANN. §12-683. 
 
Where a manufacturer refuses to accept a tender of defense from a seller, the manufacturer 
must indemnify for any judgments against seller and pay reasonable attorney fees and 
costs, unless: (1) seller had knowledge of the defect, or (2) seller altered, modified, or 
installed the product in a manner not authorized or with the directions or specifications of 
the manufacturer, and the alteration, modification, or installation was a substantial cause of 
the incident.  ARIZ. REV. STAT. ANN. §12-684(A) and (B). 
 
A manufacturer shall be indemnified by a seller where the seller provided the plans or 
specifications of the product, the plans or specifications were a substantial cause of the 
product’s alleged defect, and the product was manufactured in compliance with the plans 
or specifications.  ARIZ. REV. STAT. ANN.  §12-684(C). 

STATUTES OF 
LIMITATION 

Actions for personal injury, wrongful death, and property damage must be brought within 
two years.  ARIZ. REV. STAT. ANN. §12-542. 
 
Actions for breach of warranty shall be brought within three years (oral) and six years 
(written).  ARIZ. REV. STAT. ANN. §§12-543, 12-548. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Arizona. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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ARKANSAS 
 

ASSUMPTION  
OF RISK 

Assumption of risk no longer applies as a separate defense in strict liability or negligence 
and will not bar to recovery.  Ouachita Wilderness Inst. v. Mergen, 329 Ark 405 (1997). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Collateral sources do not reduce recovery, and any such evidence is normally inadmissible.  
Patton v. Williams, 680 S.W.2d 707 (Ark. 1984). 

COMPARATIVE 
FAULT 

In all actions for personal injury, wrongful death, or property damage, if claimant’s fault is 
less than the fault chargeable to the party(s), including non-parties, against whom recovery 
is sought, claimant shall recover under comparative fault.  If claimant’s fault is equal to or 
greater than the fault of the opposing party(s), claimant is not entitled to recovery.  ARK. 
CODE ANN. §16-64-122. 

ECONOMIC LOSS Recovery is allowed under strict liability even when the only damages sustained are to the 
defective product itself.  Farm Bureau Ins. Co. v. Case Corp., 317 Ark. 467 (Ark. 1994). 

JOINT & SEVERAL 
LIABILITY 

In any action for personal injury, property damage, or wrongful death, the liability of each 
defendant for compensatory or punitive damages is several only and not joint.  The several 
shares may be subject to increase if one or more of the defendants cannot satisfy their 
individual share.  However, defendant will be held jointly and severally liability where (1) 
defendant acts in concert with another party to commit an intentional tort, or (2) the other 
party was acting as a servant or agent for the defendant.  ARK. CODE ANN. §16-55-201.  

PUNITIVE 
DAMAGES 

Punitive damages are recoverable in product liability actions, but only if compensatory 
damages are awarded as well.  Forrest City Mach. Works, Inc. v. Aderhold, 273 Ark. 33 
(1981). 
 
For injury, damage or death, a plaintiff must prove by clear and convincing evidence that 
defendant is liable for compensatory damages, and that defendant (1) knew or should have 
known, in light of the circumstances, “that his or her conduct would naturally and probably 
result in injury or damage and that he or she continued the conduct with malice or in 
reckless disregard of the consequences from which malice may be inferred” or (2) 
“intentionally pursued a course of conduct for the purpose of causing injury or damage.” 
Punitive damages are also allowed in wrongful death actions.  ARK. CODE ANN. §§16-55-
206 and 207. 
 
Punitive damages shall not exceed the greater of $250,000 or three times compensatory 
damages awarded, not to exceed $1,000,000.  Both limits will be adjusted pursuant to the 
consumer price index every three years beginning on January 1, 2006.  Note however, that 
there is no absolute right to collect punitive damages.  ARK. CODE ANN.  §§16-55-208 and 
209. 

RIGHT TO 
CONTRIBUTION 

Right to contribution exists among joint tortfeasors entitling a tortfeasor to a money 
judgment after he has, by payment, discharged the common liability, or paid greater than 
his pro rata share.  If one tortfeasor settles, he cannot recover contribution from another 
tortfeasor whose liability was not extinguished in the settlement.  A released tortfeasor is 
not relieved of liability to other tortfeasors unless the release is given before the other 
tortfeasor’s right of contribution accrues.  These provisions do not impair a tortfeasors’ 
right to indemnity.  ARK. CODE ANN. §§16-61-201 to 210. 
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SPECIAL 
DEFENSES 

Defenses for manufacturer or supplier include compliance with federal or state statute, 
administrative regulation existing at time of manufacture, and use of product after its 
anticipated life where consumer knew or should have known the anticipated life of the 
product.  Supply of product after its anticipated life is a defense by the manufacturer as 
between the manufacturer and supplier.  ARK. CODE ANN. §16-116-105. 
 
Evidence of “subsequent unforeseeable alteration, change, improper maintenance or 
abnormal use” is admissible to show fault on the part of the user.  ARK. CODE ANN. §16-
116-106. 
  
A supplier of a defective product who was not the manufacturer shall have a cause of 
action provides for supplier’s right of indemnity against manufacturer.  ARK. CODE ANN. 
§16-116-107. 

STATUTES OF 
LIMITATION 

Actions for personal injury, property damage, breach of warranty, and wrongful death must 
be brought within three years.  All product liability actions must be brought within three 
years from the date on which the death, injury, or damage complained of occurs.  ARK. 
CODE ANN. §§16-56-105, 16-62-102, and, 16-116-103. 
 
Actions for breach of contracts for sale must be brought within four years.  Parties may 
agree to reduce the period to not less than one year, but may not extend it.  ARK. CODE 
ANN. §4-2-725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Arkansas. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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CALIFORNIA 
 

ASSUMPTION  
OF RISK 

Primary assumption of risk continues to be a complete bar to recovery.  Knight v. Jewett, 
834 P.2d 696 (Cal. 1992). 
 
Secondary assumption of risk is an element of comparative fault and not a complete bar to 
recovery.  Knight v. Jewett, 834 P.2d 696 (Cal. 1992). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

California has adopted a “pure” comparative fault scheme applicable to strict liability and 
negligence actions where claimant’s fault reduces recovery, but is not a bar.  In strict 
product liability actions, fault is evaluated through claimant’s conduct as compared to the 
defendant’s product.  Daly v. General Motors Corp., 20 Cal. 3d 725 (1978). 

ECONOMIC LOSS The economic loss rule allows a plaintiff to recover in strict products liability in tort when 
a product defect causes personal injuries or damage to "other property," that is, property 
other than the product itself.  Jimenez v. The Superior Court of San Diego County, 29 
Cal.4th 473 (Cal. 2002).    
 
In a case falling under admiralty jurisdiction, a Court of Appeal in the Second District with 
limited binding authority specifically held that when the damage to the “other property” is 
de minimis, the economic loss rule will bar recovery in tort.  Additionally, that court also 
held that, notwithstanding a showing of damage to "other property", plaintiff is only 
entitled to recover for the value of the damaged personal property and not for the value of 
damages to the product itself.  Lewinter v. Genmar Industries, Inc., 26 Cal.App.4th 1214 
(1994). 

JOINT & SEVERAL 
LIABILITY 

Liability is presumed to be joint and not several, except in certain special contract cases.  
In actions for personal injury, property damage, or wrongful death, based upon principles 
of comparative fault, liability for non-economic damages shall be several, but not joint, 
with each defendant being liable only for his proportionate share.  CAL. CIV. CODE 
§§1431, 1431.2. 

PUNITIVE 
DAMAGES 

California law allows for the recovery of punitive damages in product liability actions.  
Plaintiff is required to prove by “clear and convincing” evidence that defendant is guilty of 
oppression, fraud, or malice.  Punitive damages are not allowed in wrongful death actions 
unless awarded through a survival action brought on behalf of a decedent’s estate.  CAL. 
CIV. CODE §3294. 
 
Punitive damages are not recoverable in claims based on breach of contract or breach of 
warranty.  Ebaugh v. Rabkin, 22 Cal. App.3d 891 (1972). 
 
Evidence of defendant’s financial condition is a prerequisite for an award of punitive 
damages and the burden of producing this evidence is on plaintiff.  CAL. CIV. CODE §3295. 

RIGHT TO 
CONTRIBUTION 

Except where a party enters into a settlement or covenant not to sue, a party to a joint, or 
joint and several, obligation who satisfies more than his share of the claim, may require 
contribution from the other joint parties.  CAL. CIV. CODE §1432. 
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Release of one debtor does not extinguish the obligation of the others or their right to 
contribution from the released tortfeasor, but it shall reduce the claims against the others 
by the greater of the amount stipulated or the amount of consideration paid.  CAL. CIV. 
CODE §1543; CAL. CIV. PROC. CODE §877. 
 
A nonparty defense can be sustained, whereby a defendant may reduce his liability by 
claiming that some amount of fault is attributable to a nonparty, subject to certain 
conditions.  Definite v. Up-Right, Inc., 828 P.2d 140, 145 (Cal. 1992). 

SPECIAL 
DEFENSES 

Manufacturer or seller is not liable where a common consumer product intended for 
personal consumption is inherently unsafe and this is known to the ordinary customer.  
This applies to any action for injury or death caused by a product, except those based on a 
manufacturing defect or breach of an express warranty.  CAL. CIV. CODE §1714.45. 
 
A manufacturer is not liable for damages arising from misuse or substantial alteration of a 
product that is not reasonably foreseeable after it leaves the manufacturer’s possession.  
Horn v. General Motors Corp., 17 Cal.3d 359 (1976).  
 
The government contractor defense is available to non-military manufacturers in a product 
liability action.  However compliance with government specifications is not a defense to 
such a claim.  McLaughlin v. Sikorsky Aircraft, 148 Cal. App3d 203 (1983). 

STATUTES OF 
LIMITATION 

Personal injury and wrongful death actions must be brought within two years.  CAL. CIV. 
PROC. CODE §335.1. 
 
Property damage actions must be brought within three years.  CAL. CIV. PROC. CODE 
§338(a), (c), (j). 
 
Breach of warranty actions must be brought within four years.  CAL. COMM. CODE §2725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in California. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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COLORADO 
 

ASSUMPTION 
OF RISK 

Assumption of risk is an affirmative defense that will reduce but not bar recovery in a 
products liability action.  COLO. REV. STAT. ANN. §13-21-111.7. 

CAPS ON 
NONECONOMIC 
DAMAGES 

Noneconomic damages in civil actions other than medical malpractice may not exceed 
$250,000 unless a larger award (not to exceed $500k) is justified by clear and convincing 
evidence.  Derivative noneconomic damages must also be justified by clear and convincing 
evidence, and may not exceed $250,000.  COLO. REV. STAT. ANN. §13-21-102.5. 
 
COLO. REV. STAT. ANN. §13-21-102.5 will be amended effective 7/1/04 to add a section 
pertaining to breach of contract actions.  Pursuant to the new amendment, noneconomic 
damages for breach of contract will only be allowed (A) if specifically authorized in the 
contract, or (B) in first party claims against an insurer, where clear and convincing 
evidence shows a willful and wanton breach of contract by insurer. S.B. 04-115, 64th Gen. 
Assemb., 2d. Reg. Sess. (Colo. 2004). 

COLLATERAL 
SOURCE RULE 

In civil actions arising from personal injury, death, or property damage, after the verdict 
has been returned, the court shall reduce it by the amount the person has been or will be 
wholly or partially indemnified or compensated for his loss by any other person, 
corporation, insurance company, or fund.  An exception is made where the benefit is paid 
as a result of a contract entered into and paid for by or on behalf of such person.  COLO. 
REV. STAT. ANN. §13-21-111.6. 

COMPARATIVE 
FAULT 

Pure comparative fault applies to the reduction of damages in all product liability actions, 
including breach of express and implied warranty.  COLO. REV. STAT. ANN. §§13-21-
406(1). 
 
Ordinary contributory negligence, consisting of failure to exercise due care to discover a 
defect or to guard against its possible existence, is not a defense to strict liability that will 
bar recovery.  Union Supply Co. v. Pust, 583 P.2d 276 (Colo. 1978). 
 
The negligence of multiple defendants will be combined when compared against the 
plaintiff's negligence. Damages may be recovered from multiple defendants found liable 
unless the plaintiff was 50 percent or more at fault.  Mountain Mobile Mix, Inc v. Gifford, 
660 P.2d 883 (Colo. 1983). 

ECONOMIC LOSS As long as plaintiff alleges physical injury to person or property, recovery is allowed under 
strict liability for such injuries even when the only damages sustained are to the defective 
product itself.  However, plaintiff may not recover for commercial or business losses. 
Hiigel v. General Motors Corp., 544 P.2d 983 (Colo.1975).   

JOINT & SEVERAL 
LIABILITY 

Colorado has abolished the common law doctrine of joint and several liability and in an 
action brought as a result of a death or an injury to person or property, defendants are only 
liable for their proportional share.  COLO. REV. STAT. ANN. §13-21-111.5. 
 
Plaintiffs and defendants may designate nonparties as being wholly or partially at fault to 
have a court consider their percentage of negligence or fault in apportioning ultimate 
liability.  Barton v. Adams Rental, 938 P.2d 532 (Colo. 1995). 
 
A designated non-party who is found at fault is not liable for the judgment amount 
apportioned to it.  Similarly, the designated non-party is not bound by the determination of 
liability or the amount of damages in a subsequent action against it.  Harvey v. Farmers 
Ins. Exch., 938 P.2d 34 (Colo. Ct. App. 1998). 
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PUNITIVE 
DAMAGES 

Exemplary damages are awarded only pursuant to statute, and the elements must be 
established beyond a reasonable doubt.  They are statutory allowed in all civil actions in 
which damages are assessed by a jury for a wrong done to the person or to personal or real 
property, and the injury complained of is attended by circumstances of fraud, malice, or 
willful and wanton conduct.  Exemplary damages must be reasonable, and may not exceed 
actual damages.  However, exemplary damages may be increased up to three times actual 
damages if the defendant continues to misbehave during the course of the trial.  COLO. 
REV. STAT. ANN. §§13-25-127(2) and 13-21-102. 
 
Exemplary damages are not allowed under the survival statute or in wrongful death 
actions.  They are also not allowed after the death of person against whom damages are 
claimed.  Mangus v. Miller, 535 P.2d 219 (Colo. 1975); COLO. REV. STAT. ANN. §13-20-
101. 

RIGHT TO 
CONTRIBUTION 

Colorado has adopted their version of the Uniform Contribution Among Tortfeasors Act.  
The Colorado’s statute uses relative degrees of fault in determining pro rata shares and a 
provision was added which regards public contracting for construction.  COLO. REV. STAT. 
ANN. §§13-50.5-101 to 106. 
 
Under product liability, the defendant has the right to seek contribution from a joint 
tortfeasor for the excess amount the defendant paid in relation to its share of liability for 
the plaintiff’s injuries.  Thus, a defendant’s right of contribution from joint tortfeasors is 
not abrogated by the abolishment of joint and several liability.  Brochner v. Western Ins. 
Co., 724 P.2d 1293 (Colo. 1986).  

SPECIAL 
DEFENSES 

No strict liability action for product liability shall be commenced against a seller unless the 
seller is also a manufacturer.  However, when jurisdiction cannot be obtained over the 
manufacturer, the principal distributor or seller over whom jurisdiction can be obtained is 
deemed the manufacturer and may be subject to strict product liability as such.  COLO. 
REV. STAT. ANN. §13-21-402. 
 
A product liability action may not be commenced or maintained against a manufacturer or 
seller if the product was misused in a manner which could not reasonably be expected, and 
that misuse was a cause of the injury, property damage, or death.  COLO. REV. STAT. ANN. 
§13-21-402.5. 
 
There is a rebuttable presumption that the product was not defective and the manufacturer 
or seller was not negligent if prior to sale, the product conformed to the state of the art, or 
any applicable code, standard, or regulation promulgated by the U.S., this State, or any 
agency thereof.  Noncompliance with any such standard creates a rebuttable presumption 
that the product was defective or negligently manufactured.  COLO. REV. STAT. ANN. §13-
21-403. 
 
Plaintiff’s recovery will be barred if misuse of a product is determined to be the sole cause 
of damages.  States v. R.D. Werner Co., 799 P.2d 427 (Colo. Ct. App. 1990). 

STATUTES OF 
LIMITATION 

Action against manufacturer or seller of product must be brought within two years, except 
in the cases of hidden defects, prolonged exposure to hazardous material, 
misrepresentation, or fraudulent concealment.  COLO. REV. STAT. ANN. §13-80-106. 

STATUTES OF 
REPOSE 

Ten years after a product is first sold for consumption, there is a rebuttable presumption 
that the product was not defective, the manufacturer and seller were not negligent, and that 
all warnings and instructions were adequate.  COLO. REV. STAT. ANN. §13-21-403. 
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STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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CONNECTICUT 
 

ASSUMPTION 
OF RISK 

Assumption of risk, as well as last clear chance, was both abolished.  CONN. GEN. STAT. 
§52-572h(l). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In actions for personal injury or wrongful death the court shall reduce the amount of 
economic damages by the amount paid by collateral sources.  However, no reduction is 
allowed for collateral sources for which rights of subrogation exist, or for the amount of 
collateral sources equal to the reduction in claimant’s economic damages due to his 
percentage of negligence.  In addition, in the calculation of the collateral source reduction 
of the jury's award of economic damages, the plaintiff is entitled to an offset for the 
amount of premiums paid to purchase health insurance, including those paid by plaintiff or 
by an employer.  CONN. GEN. STAT. §52-225a; Alvarado v. Black, 728 A.2d 500 (Conn. 
1999). 

COMPARATIVE 
FAULT 

In product liability, recovery is not barred by contributory negligence, but the award of 
compensatory damages is diminished proportionately.  In cases based on negligence, the 
same rule applies as long as the negligence does not exceed the combined negligence of 
the persons against whom recovery is sought, including certain settlements and releases.  
CONN. GEN. STAT. §52-572o, et seq. 

ECONOMIC LOSS A product liability claim may be asserted and shall be in lieu of all other claims against 
product sellers, including actions of negligence, strict liability and warranty, for harm 
caused by a product.  For purposes of a product liability action, the term “harm” includes 
damage to property, including the product itself, and personal injuries.  However, as 
between commercial parties, “harm” does not include commercial loss.  Thus, an action for 
commercial loss caused by a product may only be brought under U.C.C. CONN. GEN. 
STAT. §§52-572n, 52-572m(d). 

JOINT & SEVERAL  
LIABILITY 

Joint & several liability applies in negligence, product liability, and strict liability on the 
basis of the common law joint and several liability of joint tortfeasors.  CONN. GEN. STAT. 
§52-572o. 

PUNITIVE 
DAMAGES 

Common law punitive damages serve primarily to compensate the plaintiff for his injuries 
and, thus, are properly limited to the plaintiff's litigation expenses less taxable costs.  
However, in product liability actions where the harm suffered was the result of product 
seller’s reckless disregard for the safety of product users, punitive damages are permitted 
by statute up to two times compensatory damages.  Berry v. Loiseau, 614 A.2d 414 (Conn. 
1992); CONN. GEN. STAT. §52-240b. 

 
RIGHT TO 
CONTRIBUTION 

 
Contribution must be sought within one year after judgment becomes final, or under 
negligence theory, within two years after party seeking contribution made the final 
payment in excess of his proportionate share.  If there is no judgment (i.e. settlement), the 
person bringing the action for contribution must have either (1) discharged with payment 
the common liability and brought a contribution action within one year from payment, or 
(2) agreed to do so while action was pending, and both discharged the liability and brought 
a contribution action within one year of the agreement.  CONN. GEN. STAT. §§52-572o and 
52-572h. 
 

 15 



Release of one joint tortfeasor does not release the others unless the release so provides. 
CONN. GEN. STAT.  §52-572e. 

SPECIAL 
DEFENSES 

A product seller is not liable for harm that would not have occurred but for the fact that the 
product was modified by a third party, unless the alteration or modification was: (1) made 
in accordance with the instructions or specifications of the product seller, (2) made with 
the consent of the product seller, or (3) was one that should reasonably have been 
anticipated.  CONN. GEN. STAT. §52-572p. 

STATUTES OF 
LIMITATION 

Actions for product liability must be brought within three years from the date of the injury, 
death, or property damage was first sustained or discovered, or with reasonable care should 
have been discovered.  CONN. GEN. STAT. §52-577a. 
 
Actions founded upon a tort must be brought within three years.  CONN. GEN. STAT. §52-
577. 
 
Actions for injury to person or property, caused by negligence, reckless or wanton 
misconduct, or medical malpractice must be brought within two years.  CONN. GEN. STAT. 
§52-584. 
 
Actions for breach of warranty must be brought within four years.  CONN. GEN. STAT. 
§42a-2-725. 

STATUTES OF 
REPOSE 

Action cannot be brought more than 10 years after the time the party parted with 
possession, except where there is an express written warranty for greater than ten years, or 
in cases of intentional misrepresentation, fraudulent concealment, asbestos, phenoxy 
herbicides, or hazardous substances.  CONN. GEN. STAT. §§52-577a, 577b and 577c. 

STRUCTURED 
SETTLEMENT 

For combined economic and noneconomic damages exceeding $200,000, the parties can 
agree on lump sum, periodic payment or any combination.  CONN. GEN. STAT. §52-225d.  
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DELAWARE 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a defense in a product liability and negligence action that will bar 
recovery.  Massey-Ferguson, Inc. v. Wells, 383 A.2d 640 (1978). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

In actions for negligence resulting in death or injury to person or property, plaintiff’s 
negligence does not bar recovery unless it is greater than the combined negligence of all 
defendants.  Where recovery is not barred, damages are diminished in proportion to the 
amount of negligence attributed to the plaintiff.  DEL. CODE ANN. tit. 10, §8132. 
 
Note: Strict liability is not a recognized cause of action in Delaware for product liability 
claims, thus comparative fault only apples in negligence.  Cline v. Prowler Indus. of Md., 
Inc., 418 A.2d 968 (Del. 1980). 

ECONOMIC LOSS The economic loss doctrine prohibits recovery in tort for economic losses caused by a 
qualitatively defective product that has damaged only itself.  “Other property” exception is 
recognized.  Danforth v. Acorn Structures, Inc., 608 A.2d 1194 (Del.1992).  
 
However, de minimis damages to “other property” will not take the case outside the 
economic loss doctrine.  Delmarva Power & Light v. Meter-Treater Inc., 218 F.Supp.2d 
564 (D. Del. 2002). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability applies to all tortfeasors regardless of comparative fault and 
whether or not judgment has been recovered against all or some of them.  DEL. CODE ANN. 
tit. 10, §6301; Clark v. Brooks, 377 A.2d 365 (1977). 

PUNITIVE 
DAMAGES 

In product liability actions, punitive damages may only be awarded for outrageous conduct 
after a strong factual predicate for compensatory damages has been established.  
Defendant’s conduct must be reprehensible, i.e. reckless, or motivated by malice or fraud.  
Punitive damages are sustainable for persistent distribution of an inherently dangerous 
product with knowledge of its injury-causing effect among the consuming public.  
Additionally, an additional showing of aggravated conduct is required.  Sheppard v. A.C. 
& Co., Inc., 484 A.2d 521 (Del. 1984). 
 
Punitive damages are not available under Delaware’s wrongful death statute: 10 Del. Code 
§3724.  Sterner v. Wesley College, Inc., 747 F. Supp. 263 (D. Del. 1990). 
 
Punitive damages are only deemed disproportionate if they are so grossly excessive, 
compared to compensatory damages, that it shocks the conscience.  Sheats v. Bowen, 318 
F. Supp. 640 (D. Del. 1970). 

RIGHT TO 
CONTRIBUTION 

Joint tortfeasors who pay all or more than proportionate share of a judgment may seek 
contribution from other joint tortfeasors.  DEL. CODE ANN. tit. 10, §6302. 
 
Recovery of judgment against one joint tortfeasor does not discharge the others, and that 
nothing here impairs any right to indemnity under existing law.  DEL. CODE ANN. tit. 10, 
§§6302, 6303, 6305. 
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A joint tortfeasor who settles cannot recover contributions from another whose liability 
was not extinguished in the settlement.  DEL. CODE ANN. tit. 10, §6302 (c). 
 
A release of one joint tortfeasor does not release the others unless it so provides, but 
reduces the claim by the greater of the amount stipulated or the consideration paid.  Note 
however, that release does not relieve the tortfeasor of liability to make contribution unless 
(1) it is given before the other tortfeasor’s right to receive contribution has accrued, and (2) 
it provides for a reduction to the extent of the released tortfeasors pro rata share of the 
damages.  DEL. CODE ANN. tit. 10, §6304. 

SPECIAL 
DEFENSES 

Sealed container is a defense to action against a product seller except where: (1) the 
claimant is unable to identify the manufacturer through reasonable effort; (2) the 
manufacturer is insolvent, immune from suit or not subject to suit in Delaware; or (3) the 
seller made any express warranties, the breach of which were the proximate and substantial 
cause of the claimant's injury. DEL. CODE ANN. tit. 18, §7001(b)(1). 
 
Military equipment suppliers for the United States government may not be held liable for 
design defects pursuant to state law, when the United States approved reasonably precise 
specifications, the equipment conforms to those specifications, and the supplier warned the 
United States about the potential danger(s).  Miller v. United Techs. Corp., 233 Conn. 732 
A.2d 810 (1995). 

STATUTES OF 
LIMITATION 

Actions for wrongful death or injury to personal property must be brought within two 
years. DEL. CODE ANN. tit. 10, §8107. 
 
Actions for personal injuries must be brought within two years. DEL. CODE ANN. tit. 10, 
§8119. 
 
Breach of warranty actions must be brought within four years. DEL. CODE ANN. tit. 10, §2-
725. 
 
The U.C.C. preempts the doctrine of strict tort liability for sale of goods.  Thus, once the 
four year statute of limitation of §2-725 expires in such a case, a plaintiff can proceed only 
on a theory of negligence.  Cline v. Prowler Indus. of Md., Inc., 418 A.2d 968 (Del. 1980). 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Maryland. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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DISTRICT OF COLUMBIA 
 

ASSUMPTION 
OF RISK 

Assumption of risk completely bars recovery in negligence and strict liability actions.  
Warner Fruehauf Trailer Co., Inc. v. Boston, 654 A.2d 1272 (D.C. 1995).  

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Collateral source rule is most commonly applied when the source of the benefit is not 
connected in any way with the tortfeasor, but it is also applied where the victim contracted 
for the benefits.  District of Columbia v. Jackson, 451 A.2d 870 (1982). 

COMPARATIVE 
FAULT 

Comparative negligence is not recognized by the District of Columbia.  Nat’l Health Lab. 
Inc. v. Ahmadi, 596 A.2d 555 (D.C. App. 1991). 
 
Contributory negligence does not bar recovery under strict liability.  Payne v. Soft Sheen 
Prods. Inc., 486 A.2d 712 (D.C. 1985). 

ECONOMIC LOSS The courts have not yet decided whether to adopt the economic loss doctrine.  Bowler v. 
Stewart-Warner Corp., 563 A.2d 344 (D.C.App.1989) (Ferren, J., concurring). 

JOINT & SEVERAL 
LIABILITY 

When two tortfeasors jointly contribute to some harm, either may be held liable to the 
injured party for the entire harm.  Nat’l Health Lab. Inc. v. Ahmadi, 596 A.2d 555 (D.C. 
App. 1991). 

PUNITIVE 
DAMAGES 

Punitive damages, but not compensatory damages, are apportioned among joint tortfeasors 
according to their individual degree of culpability and ability to pay the intended sanction. 
Remeikis v. Boss & Phelps, Inc., 419 A.2d 986 (D.C. 1980). 
 
Although there must be a basis for compensatory damages before punitive damages will be 
considered, nominal damages are enough to justify the imposition of punitive damages. 
Maxwell v. Gallagher, 709 A.2d 100 (D.C. 1998). 

RIGHT TO 
CONTRIBUTION 

Any joint tortfeasor who has paid more than his pro rata share has a right to contribution.  
Pro rata shares are equal and are not based on fault.  However, a trial court may require 
one joint tortfeasor to bear sole responsibility for the judgment if: (1) that tortfeasor has an 
express contractual duty to indemnify; (2) that tortfeasor wrongfully directed or induced 
the other joint tortfeasor to do the negligent act; (3) that tortfeasor is held responsible 
solely by operation of law because of a relation to the original wrongdoer, such as the 
liability of an employer for acts of his employee or an owner of an automobile for acts of 
the driver.  Nat’l Health Lab. Inc. v. Ahmadi, 596 A.2d 555 (D.C. App. 1991). 

STATUTES OF 
LIMITATION 

Actions for personal injury, including those based on negligent manufacturing, product 
liability, breach of warranty, and misrepresentation, must be brought within three years. 
D.C. CODE ANN. §12-301(8). 
 
Actions for wrongful death must be brought within one year.  D.C. CODE ANN. §16-2702. 
 
Actions for property damage must be brought within three years, (or within five years if 
damaged by toxic substances or asbestos).  D.C. CODE ANN. §12-301. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in the District of Columbia. 
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STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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FLORIDA 
 

ASSUMPTION 
OF RISK 

Express assumption of risk is a contractual concept.  Implied assumption of risk is merged 
with comparative fault.  Assumption of risk may be a defense that reduces damages in 
strict liability or negligence actions if it constitutes a substantial proximate cause of the 
injury, but not in the sense of a failure to discover a defect, or to guard against the 
possibility of its existence.  Blackburn v. Dorta, 348 So. 2d 287 (Fla. 1977). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

The court shall reduce the award by benefits paid or available from all collateral sources, 
except those for which a subrogation right exists.  The reduction shall be offset by the 
amount paid by or on behalf of the claimant to secure the right to the benefit (such as 
insurance premiums).  However, there is no offset for unearned collateral source benefits 
which are dependant upon future employment.  FLA. STAT. ANN. §768.76 

COMPARATIVE 
FAULT 

Comparative fault does not bar recovery, but proportionately diminishes the economic and 
noneconomic damages awarded.  It also applies to actions in negligence, strict liability, 
and products liability whether couched in terms of contract or tort, or breach of warranty.  
In addition, plaintiff’s comparative negligence does not diminish punitive damage awards.  
FLA. STAT. ANN. §768.81. 

ECONOMIC LOSS The economic loss rule bars claims in tort where there is no personal injury or damage to 
“other property.”  Casa Clara Condo. Ass'n v. Charley Toppino & Sons, Inc., 620 So.2d 
1244 (Fla.1993).  
 
The economic loss doctrine is primarily intended to limit actions in product liability cases.  
An exception has been carved out for tort actions, which are independent of any 
contractual breach.  Thus, the economic loss rule does not apply to actions based on 
fraudulent inducement and negligent misrepresentation.  Moransais v. Heathman, 744 
So.2d 973 (1999). 

JOINT & SEVERAL 
LIABILITY 

Judgment shall be entered against each party on the basis of their percentage of fault, 
except that defendants may be jointly and severally liable for economic damages according 
to the following rules: 
 
Where a plaintiff is partially at fault: 
(1) any defendant with 10 percent or less fault shall not be subject to joint and several 
liability; (2) any defendant with fault greater than 10 percent but less than 25 percent shall 
only be jointly and severally liable for up to $200,000; (3) any defendant with at least 25 
percent but not more than 50 percent fault shall only be jointly and severally liable for up 
to $500,000; and (4) any defendant with more than 50 percent shall only be jointly and 
severally liable for up to $1,000,000. 
 
Where a plaintiff is not at fault: 
(1) any defendant with 10 percent or less fault shall never be subject to joint and several 
liability; (2) any defendant with fault greater than 10 percent but less than 25 percent shall 
only be jointly and severally liable for up to $500,000; (3) any defendant with at least 25 
percent but not more than 50 percent fault shall only be jointly and severally liable for up 
to $1,000,000; and (4) any defendant with more than 50 percent shall only be jointly and 
severally liable for up to $2,000,000. 
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PUNITIVE 
DAMAGES 

Punitive damages will only be awarded if the fact finder determines by clear and 
convincing evidence that the defendant was personally guilty of intentional misconduct or 
gross negligence, and that claimant has a reasonable basis for recovery.  FLA. STAT. ANN. 
§768.72. 
 
Punitive damages are allowed in wrongful death actions.  Martin v. United Security Serv., 
Inc., 314 So. 2d 765 (Fla. 1975). 
 
In general, punitive damages may not exceed the greater of three times compensatory 
damages or $500,000.  However, if the court determines that the wrongful conduct was 
motivated solely by unreasonable financial gain, and the conduct was known to be 
unreasonably dangerous and likely to cause injury, then punitive damages may not exceed 
the greater of four times compensatory damages or $2,000,000.  Additionally, if the fact 
finder determines that the wrongful conduct was done with the specific intent to harm the 
claimant, and did in fact harm the claimant, then there will be no cap on punitive damages.  
FLA. STAT. ANN. §768.73(1). 

RIGHT TO 
CONTRIBUTION 

Florida has adopted the Uniform Contribution Among Tortfeasors Act, but modified it so 
that relative degrees of fault are used in determining pro rata shares.  FLA. STAT. ANN. 
§768.31. 
 
Florida law provides for a nonparty defense, whereby a defendant, subject to certain 
conditions, may reduce his liability by claiming that some amount of fault is attributable to 
a person who is not a party to the lawsuit.  FLA. STAT. ANN. §768.81(3)(d) and (3)(e); 
Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993). 

SPECIAL 
DEFENSES 

There is a rebuttable presumption that products are not defective and the manufacturer or 
seller is not liable if, at the time of sale: (1) the product complied with federal or state 
codes, regulations, and standards relevant to the event causing injury; (2) the codes were 
designed to prevent that kind of harm; and (3) compliance with the codes is required as a 
condition for selling the product.  However, there is also a rebuttable presumption that a 
product is defective if the same three conditions exist and the product failed to comply 
with the codes, regulations, or standards.  FLA. STAT. ANN. §768.1256. 
 
Product misuse or alteration is a defense that may bar recovery in a strict liability action.  
High v. Westinghouse Elec. Corp., 610 So. 2d 1259 (Fla. 1992). 
 
The “military contractor” defense will bar plaintiff recovery in a strict liability action. 
Hercules, Inc. v. United States, 516 U.S. 417 (1996). 

STATUTES OF 
LIMITATION 

Actions must be brought within four years for claims based on: (1) negligence; (2) 
intentional torts (3) personal injury resulting from the design, manufacture, distribution, or 
sale of personal property; (4) legal or equitable actions on a contract, obligation, or liability 
not founded on a written instrument; (5) any action not specifically provided for in this 
statute.  FLA. STAT. ANN. §95.11. 
 
Actions must be brought within two years for claims based on wrongful death.  FLA. STAT. 
ANN. §95.11. 

STATUTES OF 
REPOSE 

Any product liability action, including personal injury and wrongful death caused by a 
product, may not be brought more than:  
(1) Twelve years from delivery for products with an expected useful life of ten years;  
(2) Twenty years from delivery for commercial aircraft, vessels weighing more than 100 
gross tons, commercial railroad equipment, and improvements to real property such as 
escalators and elevators.   
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However, the repose period may be longer if:  
(1) extended by a specific warranty;  
(2) the injury did not manifest itself until after the repose period expired; or  
(3) the manufacturer knew of the defect and took affirmative steps to conceal it.  FLA. 
STAT. ANN. §95.031(2). 
 
Any action for fraud under a product liability action, may not be brought more than twelve 
years after the alleged fraud occurred.  FLA. STAT. ANN. §95.031(2)(a). 

STRUCTURED 
SETTLEMENT 

Where future economic losses exceed $250,000, the excess can be paid by lump-sum 
payment with future economic losses and expenses reduced, or if either party requests, the 
court shall, unless manifest injustice would result, order periodic payments of the amount 
in excess of $250,000.  FLA. STAT. ANN. §768.78. 
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GEORGIA 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a bar to recovery in strict liability and negligence actions when 
plaintiff’s negligence is the sole proximate cause of harm.  Deere & Co. v. Brooks, 299 
S.E.2d 704 (Ga. 1983). 

CAPS ON 
NONECONOMIC 
DAMAGES 

In a tort action in which the entire injury is to the peace, happiness, or feelings of the 
plaintiff, there is no cap on noneconomic damages.  In such cases, punitive damages are 
not allowed.  GA. CODE ANN. §51-12-6. 

COLLATERAL 
SOURCE RULE 

In tort actions, evidence of collateral sources is absolutely barred and the plaintiff is 
entitled to an undiminished recovery of any and all wages that he may have lost as the 
result of the injury.  Amalgamated Transit Union Local 1324 v. Roberts, 434 S.E.2d 450 
(Ga. 1993). 

COMPARATIVE 
FAULT 

Where an action is brought against more than one person for injury to person or property 
the jury may apportion damages among persons whose degree of fault is greater than the 
claimant’s, according to each person’s proportional share.  GA. CODE ANN. §51-12-33. 
 
If the plaintiff by ordinary care could have avoided the consequences to himself caused by 
the defendant's negligence, he is not entitled to recover.  However, comparative fault is not 
an absolute bar to recovery in strict liability.  GA. CODE ANN. §51-11-7. 

ECONOMIC LOSS An action in tort does not lie absent personal injury or damage to property other than to the 
allegedly defective product.  Busbee v. Chrysler Corp., 240 Ga.App. 664 (Ga.App.1999).   
 
There is an accident exception to the economic loss doctrine.  This exception applies in 
cases involving a sudden and calamitous event which, although it may only cause damage 
to the defective product itself, poses an unreasonable risk of injury to other persons or 
property.  Vulcan Materials Co., Inc. v. Driltech, Inc., 251 Ga. 383 (Ga.1983). 

JOINT & SEVERAL 
LIABILITY 

Except where plaintiff is to some degree responsible, plaintiff may recover for the greatest 
injury done by any defendant against all of them, and there is a right to contribution.  Joint 
and several liability also applies where defendants act with malice to cause injury.  GA. 
CODE ANN. §51-12-30, et seq. 

 
PUNITIVE 
DAMAGES 

 
Punitive damages are only allowed when willful misconduct, malice, fraud, wantonness, 
oppression, or entire want of care (which leads to presumption of conscious indifference) 
is proven by clear and convincing evidence.  For any tort actions not provided for in this 
statute, punitive damages are limited to $250,000.  There is no limitation on product 
liability actions, tort actions where defendant had specific intent to harm, or tort actions 
caused by defendant being under the influence of drugs or alcohol.  However, punitive 
damages are not allowed in wrongful death actions.  GA. CODE ANN. §51-12-5.1. 
 
 
Liability insurance may cover punitive damages.  Lunceford v. Peachtree Cas. Ins. Co., 
230 Ga. App. 4 (Ga. Ct. App. 1997).   
 
 
Punitive damages are not awarded where the entire injury is to the peace, happiness, or 
feelings of the plaintiff.  GA. CODE ANN. §51-12-6. 
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RIGHT TO 
CONTRIBUTION 

There is a right to contribution between tortfeasors as if the action had been brought 
against them jointly.  This right to contribution is not lost or prejudiced by compromise or 
settlement of claim.  Where an action is brought against more than one person and for 
injury to person or property, and plaintiff is partially at fault, the fact finder may apportion 
damages among only those tortfeasors whose personal fault is greater than plaintiff’s, in 
which case they will be held severally liable for that percentage of fault with no right to 
contribution.  GA. CODE ANN. §51-12-32. 

SPECIAL 
DEFENSES 

Manufacturer or seller is not liable for unintended use, unless they knew or should have 
known the product would be used in that unintended fashion.  Rhodes v. R.G. Indus., Inc., 
325 S.E.2d 465, 467 (1984). 
 
In product liability actions based on the doctrine of strict liability, product sellers (unlike 
manufacturers) are not liable in tort, irrespective of privity, for all injuries proximately 
caused by a defective product which was sold as new property.  Note however, that 
manufacturers are not product sellers even though they may perform certain activities 
included within the definition of a product seller.  GA. CODE ANN. §51-1-11.1. 

STATUTES OF 
LIMITATION 

Wrongful death actions shall be brought within two years.  Moulden Supply Co. v. Rojas, 
217 S.E.2d 468 (Ga. 1975). 
 
Personal injury actions shall be brought within two years the time the action accrues, 
except injuries to reputation which shall be brought within one year and actions for loss of 
consortium which shall be brought within four years.  GA. CODE ANN. §9-3-33. 
 
Property damage actions shall be brought within four years.  GA. CODE ANN. §§9-3-30 and 
9-3-31. 
 
Breach of warranty actions shall be brought within four years.  GA. CODE ANN. §11-2-725. 

STATUTES OF 
REPOSE 

Product liability actions cannot be brought more than ten years from the date of the first 
sale of the personal property for use or consumption.  This statute of repose covers any 
product liability action against the manufacturer for injury to person or property where the 
proximate cause was a defective product sold as new property.  This includes actions based 
on negligence of manufacturer, except where there was willful, reckless, or wanton 
disregard for life or property.  While this statute of repose does apply to strict product 
liability actions based on product defects, it does not apply to product sellers.  GA. CODE 
ANN. §§51-1-11 and 51-1-11.1. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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HAWAI`I 
 

ASSUMPTION  
OF RISK 

Assumption of risk bars recovery in negligence, but not strict liability.  Thomas v. Pang, 
811 P.2d 821 (Haw. 1991); Larsen v. Pacesetter Sys., Inc., 74 Haw. 1 (1992).  

CAPS ON 
NONECONOMIC 
DAMAGES 

Damages recoverable for pain and suffering are limited to $375,000, except for intentional 
torts; torts relating to environmental pollution; toxic and asbestos-related torts; torts 
relating to aircraft accidents; strict and products liability torts; or torts relating to motor 
vehicle accidents with some exceptions.  HAW. REV. STAT. §663-8.7. 
 
Serious emotional distress arising from property damage is abolished, and is only allowed 
for personal injury.  HAW. REV. STAT. §663-8.9. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Modified comparative fault applies, and claimant is barred from recovery only if his 
negligence is greater than the aggregate negligence of the defendants.  If not greater, 
claimant’s recovery will be reduced by his share of the negligence.  However, modified 
comparative fault applies only to claims based on negligence.  Pure comparative fault 
applies in strict product liability claims, and claimant’s recovery is never barred.  HAW. 
REV. STAT. §663-31. 

ECONOMIC LOSS The economic loss doctrine bars recovery of pure economic loss in actions based on 
products liability. This doctrine does not apply where “other property” is damaged nor 
does it bar actions based on negligent misrepresentation or fraud.  Bronster v. United 
States Steel Corp., 82 Hawai’i 32 (Hawai’i 1996); Kamata Farms, Inc. v. United Agri 
Prod., 948 P.2d 1055 (Hawai’i 1997). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability for joint tortfeasors is abolished except in the following 
circumstances:  
(1) economic damages for injury or death to persons; 
(2) economic and noneconomic damages for actions involving (A) intentional torts, (B) 
torts relating to environmental pollution, (C) toxic and asbestos-related torts, (D) torts 
relating to aircraft accidents, (E) strict and products liability torts, (F) torts relating to 
motor vehicle accidents, except that noneconomic damages are curtailed in part (4) below. 
(3) noneconomic damages against a tortfeasor whose individual degree of negligence is 25 
percent or more (less than 25 percent applies comparative fault); 
(4) noneconomic damages in motor vehicle accidents involving tort actions relating to the 
maintenance and design of highways, where the tortfeasor had reasonable notice by a prior 
occurrence under similar circumstances; 
(5) economic and noneconomic damages for claims against design professionals, and 
certified public accountants, are only allowed in cases of physical injury or death to 
persons.  HAW. REV. STAT. §663-10.9. 

 
PUNITIVE 
DAMAGES 

 
“Clear and convincing” evidence of wanton, oppressive or malicious act or conscious 
indifference to consequences is required.  Masaki v. General Motors Corp., 780 P.2d 566 
(Hawai’i 1989). 
 
 
Allowed in wrongful death actions.  Ozaki v. Ass’n of Apartment Owners of Discovery 
Bay, 954 P.2d 652 (1998). 
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A defendant must disclose information on his financial worth, unless he can show that it 
would cause actual prejudice.  Vollert v. Summa Corp., 389 F. Supp. 1348 (D. Haw. 
1975). 

RIGHT TO 
CONTRIBUTION 

Joint tortfeasors are entitled to contribution if they have discharged the common liability 
by payment, or paid more than their pro rata share.  Each tortfeasor’s pro rata share is 
normally equal, but if such an equal distribution would be inequitable, the pro rata shares 
may be calculated based on each tortfeasor’s individual degree of fault.  A joint tortfeasor 
who settled cannot recover contribution from another joint tortfeasor unless his liability 
was extinguished by the settlement.  HAW. REV. STAT. §663-12. 
 
Recovery by the injured person against one joint tortfeasor does not discharge the other 
joint tortfeasors.  In addition, a release, dismissal with or without prejudice, or a covenant 
not to sue or not to enforce a judgment that is given in good faith to one or more joint 
tortfeasors: (1) does not discharge any other joint tortfeasor or co-obligor not released from 
liability unless its terms so provide; (2) reduces the claims against the other joint 
tortfeasors by the amount stipulated, or the consideration paid, whichever is greater; (3) 
discharges the party to whom it is given from all liability for contribution to the other joint 
tortfeasors.  HAW. REV. STAT. §§663-13, 663-15.5. 
 
Right of contribution does not impair any right of indemnity under existing law.  HAW. 
REV. STAT. §663-16. 
 
A right to contribution may be enforced by motion, cross-claim, or independent action. 
HAW. REV. STAT. §663-17. 

SPECIAL 
DEFENSES 

Evidence of payment by defendant or defendant’s insurance company shall not be 
admissible for any purpose and shall not be construed as an admission of liability.  
However, defendant may waive this protection and elect to introduce evidence in order to 
reduce the jury award by the amount paid.  HAW. REV. STAT. §663-21. 

STATUTES OF 
LIMITATION 

Action for personal injury or property damage shall be brought within two years.  
However, claimants who are insane, imprisoned on a criminal charge, or less than 18 years 
of age, may bring such an action at any time while the disability exists and until two years 
after the disability is removed.  HAW. REV. STAT. §§657-7, 657-13. 
 
Wrongful death actions must be brought within two years.  HAW. REV. STAT. §663-3(5). 
 
Breach of warranty actions must be brought within four years.  HAW. REV. STAT. §490:2-
725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Hawai`i. 

STRUCTURED 
SETTLEMENT 

Where a judgment exceeds $1,000,000, the excess amount may be paid by periodic 
payments including interest, but only if the action was based in tort and the tortfeasor was 
the state, any political subdivision thereof, or any governmental agency. 
HAW. REV. STAT. §657-24. 
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IDAHO 
 

ASSUMPTION  
OF RISK 

Assumption of risk is no longer available as an absolute bar to recovery in any action 
instituted in the state, unless plaintiff expressly assumes the risks involved.  Salinas v. 
Vierstra, 695 P.2d 369 (Idaho 1985). 
 
Implied assumption of risk is part of comparative negligence, however claimant is never 
required to inspect the product for a defective condition, and recovery will only be reduced 
if the claimant failed to observe an obvious defect.  IDAHO CODE §§6-1405, 6-801. 

CAPS ON 
NONECONOMIC 
DAMAGES 

Noneconomic damages in personal injury or wrongful death actions are limited to 
$250,000 (increased annually every July 1st, beginning on 7/1/2004).  However, there is no 
limitation for willful or reckless misconduct, or for an act which the trier of fact finds 
beyond a reasonable doubt would constitute a felony under state or federal law.  IDAHO 
CODE §6-1603.  

COLLATERAL 
SOURCE RULE 

In any personal injury or property damage actions, the award is reduced by the amount 
compensated independently from collateral sources, except those from federal programs 
which must seek subrogation, death benefits under life insurance contracts, benefits paid 
by a service corporation, disability payments from the U.S. Employment Service, health 
insurance, and those recoverable under subrogation rights created under Idaho law or by 
contract.  Evidence of payment by collateral sources is admissible to the court after the 
finder of fact has rendered an award.  IDAHO CODE §6-1606. 

COMPARATIVE 
FAULT 

In any negligence or product liability action for wrongful death, property damage, or 
personal injury, contributory negligence is not a bar, and damages are diminished 
proportionately if claimant’s fault is not as great as the individual fault of the person 
against whom recovery is sought.  IDAHO CODE §6-1404, 6-801. 
 
Comparative negligence is not a defense for breach of warranty, and does not apply to 
intentional torts.  Duff v. Bonner Bldg. Supply, Inc., 649 P.2d 391 (Idaho App. 1982). 

ECONOMIC LOSS The economic loss rule prohibiting the recovery of purely economic losses in all tort 
actions has been adopted with the following exceptions:  
1. Economic loss is recoverable in tort actions involving injury to person or property 

other than that which is the subject of the transaction; and  
2. The “special relationship” exception applies to cases where the relationship between 

the parties is such that it would be fair to impose a duty to exercise due care to avoid 
purely economic loss.  Duffin v. Idaho Crop Improvements, 126 Idaho 1002 (Idaho 
1995). 

JOINT & SEVERAL 
LIABILITY 

Pure several liability applies, except that joint and several liability is imposed on parties 
who act in concert or as an agent or servant of another party.  IDAHO CODE §6-803. 

 
PUNITIVE 
DAMAGES 

 
Punitive damages require clear and convincing evidence of oppressive, fraudulent, 
malicious or outrageous conduct.  A party may not file a claim for punitive damages, but 
may amend the pleadings to include a prayer for relief seeking punitive damages.  This 
amended pleading will be granted only if the court concludes that there is a reasonable 
likelihood of proving the necessary facts at trial.  Note that no dollar amount for general 
damages or punitive damages may be pleaded in the complaint.  IDAHO CODE §6-1604(1) 
to (2); IDAHO R. CIV. PROC. 9(g). 
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Punitive damages may not exceed the greater of $250,000 or three times compensatory 
damages.  Statutory limitations for noneconomic damages are not applicable to punitive 
damages.  IDAHO CODE §6-1604(3). 
 
Punitive damages are allowed in wrongful death actions.  Pfau v. Comair Holdings, Inc., 
15 P.3d 1160 (Idaho 2000). 

RIGHT TO 
CONTRIBUTION 

Where joint and several liability applies, a joint tortfeasor has a right to contribution if he 
has discharged the common liability by payment, or has paid more than his pro rata share.  
A joint tortfeasor who enters into a settlement is not entitled to recover contribution from 
another joint tortfeasor whose liability to the injured person is not extinguished by the 
settlement.  IDAHO CODE §6-803. 
 
Recovery by the injured party against one joint tortfeasor does not discharge the other joint 
tortfeasors.  A right to contribution does not affect any right of indemnity under existing 
law.  IDAHO CODE §6-804. 
 
A release by the injured person of one joint tortfeasor does not discharge the other 
tortfeasors unless stipulated.  However, the release does reduce the claim by the greater of 
the amount paid in consideration, or the amount stipulated.  The released joint tortfeasor 
must still make contribution unless: (1) the release is given before the right to contribution 
has accrued; (2) the release provides for a reduction of the judgment against the remaining 
joint tortfeasors, in the amount of the pro rata share of the released tortfeasor; and (3) the 
issue of proportionate fault has been litigated between the joint tortfeasors in the same 
action.  IDAHO CODE §§ 6-805, 6-806. 

SPECIAL 
DEFENSES 

Sellers other than manufacturers are not liable where they do not have a reasonable 
opportunity to inspect the product in a manner which could reveal the existence of the 
defective condition.  Under certain conditions, sellers will not be liable where the seller 
acquires the product in a sealed package or container and sells the product in the same 
sealed package or container.  IDAHO CODE §6-1407. 
 
Evidence of changes in product design, warnings or instructions, technological feasibility, 
"state of the art," or industry custom after manufacture and delivery of the product is not 
admissible to prove defect or failure to warn.  IDAHO CODE §6-1406. 
 
Unforeseeable misuse of a product is a defense in product liability which will reduce 
recovery by the claimant’s comparative negligence.  In addition, alteration or modification 
by the user reduces recovery in a similar manner, subject to certain conditions.  IDAHO 
CODE §6-1405. 
 
A manufacturer shall receive reasonable attorney’s fees and costs, and shall be indemnified 
by the product seller for any judgment rendered against the manufacturer: (a) if the seller 
provided the plans or specifications for the product; (b) if such specifications were a 
substantial cause of the product's alleged defect; and (c) if the product was manufactured in 
compliance with those specifications.  However, this does not apply where the 
manufacturer knew or should have known of the defect in the product.  IDAHO CODE §6-
1407. 

STATUTES OF 
LIMITATION 

Product liability actions shall be brought within two years. 
IDAHO CODE §6-1403(3). 
 
Breach of warranty actions shall be brought within four years.  This period of limitation 
may be reduced in the original agreement to not less than one year, but may not be 
extended.  IDAHO CODE §28-2-725. 
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STATUTES OF 
REPOSE 

Ten years after delivery of a product, the presumption that any harm was caused after the 
useful safe life of the product has expired can be rebutted by clear and convincing 
evidence.  The statute of repose period:  
(1) may be extended by warranty or promise;  
(2) does not apply to intentional misrepresentation or fraudulent concealment;  
(3) does not affect right to contribution or indemnity;  
(4) does not apply to prolonged exposure to a defective product; and  
(5) does not apply where the either the defect or the harm was not discoverable within ten 
years.   
IDAHO CODE §6-1403(2). 

STRUCTURED 
SETTLEMENT 

In civil actions based on personal injury or property damage, where future damages exceed 
$100,000, the court may, at the request of either party, enter judgment providing for 
periodic payment of that portion of the damages.  IDAHO CODE §6-1602. 
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ILLINOIS 
 

ASSUMPTION  
OF RISK 

Assumption of risk is no longer a complete bar, but remains a factor in the apportionment 
of damages.  In wrongful death action based on strict liability, proof is needed of a 
deliberate decision by decedent to encounter known risk, or willingness to take chance. 
Hanlon v. Airco Indus. Gases, 579 N.E.2d 1136 (Ill. 1991). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In actions for property damage, bodily injury, or death, based on negligence, or product 
liability based on strict liability, benefits provided for medical charges, hospital charges, or 
nursing or caretaking charges in excess of $25,000, paid or payable by any other insurance 
company or fund are deducted from judgment provided:  
(1) application is made within 30 days to reduce the judgment;  
(2) reduction shall not apply to the extent that there is a right of recoupment through 
subrogation, trust agreement, contract, lien, operation of law or otherwise;  
(3) reduction shall not reduce the judgment by more than 50 percent of the total amount of 
the judgment;  
(4) the damages awarded shall be increased by the amount of any insurance premiums or 
the direct costs paid by the plaintiff for such benefits in the two years prior to the injury or 
death or to be paid by the plaintiff in the future.  735 ILL. COMP STAT. ANN. 5/2-1205 and 
2-1205.1. 

COMPARATIVE 
FAULT 

In actions for property damage, bodily injury, or death in which recovery is predicated 
upon negligence or strict product liability, the plaintiff may only recover if his contributory 
fault is 50 percent or less of the proximate cause of the injury or damage.  Where recovery 
is not barred, it will be reduced according to the amount of fault attributable to the 
plaintiff.  The jury shall be instructed of this in writing.  735 ILL. COMP STAT. ANN. 5/2-
1116 and 2-1107.1. 

ECONOMIC LOSS The economic loss rule, or Moorman Doctrine, prohibits a party from recovering solely 
economic losses in tort. Moorman Mfg. Co. v.  National Tank Co., 435 N.E.2d 443 
(Ill.1982).  
 
The following exceptions apply:   
 
1. Recovery in tort is permissible when there is damage to property other than the 

defective product supplied by the defendant and the damages resulted from a sudden 
or dangerous occurrence. Damages to other property must be coupled with a sudden or 
dangerous event for this exception to apply for neither an injury nor a sudden and 
calamitous occurrence standing alone is sufficient to bring a claim within the bounds 
of tort recovery.  Trans States Airlines v. Pratt & Whitney Canada, Inc., 177 Ill.2d 21 
(Ill. 1997). 

 
Additionally, damages to the product itself are not recoverable regardless of whether 
they resulted from a sudden or dangerous occurrence.  Mars, Inc. v. Heritage Builders 
of Effingham, Inc., 327 Ill.App.3d 346 (2002).  

 
2. The plaintiff's damages are proximately caused by the defendant’s intentional, false 

misrepresentation or by the negligent misrepresentation of a defendant in the business 
of supplying information for the guidance of others.  MCI Worldcom Network Serv., 
Inc. v. Big John’s Sewer Contractors, Inc., 2003 WL 22532804 (N.D.Ill. 2003). 
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JOINT & SEVERAL 
LIABILITY 

In actions for property damage, bodily injury, or death, based on negligence, or product 
liability based on strict tort liability, all defendants found liable are jointly and severally 
liable for plaintiff's past and future medical and medically related expenses.  With all other 
damages, a defendant will be (1) jointly and severally if his share of the fault is 25 percent 
or more, or (2) severally liable if his share of the fault is less than 25 percent.  735 ILL. 
COMP STAT. ANN. 5/2-1117. 

PUNITIVE 
DAMAGES 

Punitive damages are recoverable in product liability actions if the defendant acted 
willfully or with such gross negligence as to indicate a wanton disregard of others’ rights.  
J.I. Case Co. v. McCartin-McAuliffe Plumbing & Heating, Inc., 118 Ill. 2d 447 (1987). 
 
In all actions for bodily injury or physical damage to property, based on negligence or 
strict product liability, punitive damages shall not be included in the complaint.  However, 
plaintiff can make a pre-trial motion to amend the compliant to include punitive damages if 
he can establish a reasonable likelihood of proving facts at trial sufficient to support such 
an award.  735 ILL. COMP STAT. ANN. 5/2-604.1. 
 
A trial court may, in its discretion, enter a remittur and a conditional new trial if it finds an 
award of punitive damages to be excessive.  The court may also apportion the punitive 
damages award among the plaintiff, his attorney, and the State of Illinois.  However, the 
court may not award an attorney more than the amount authorized in the contingent fee 
contract.  735 ILL. COMP STAT. ANN. 5/2-1207. 

RIGHT TO 
CONTRIBUTION 

A right to contribution exists only in favor of a tortfeasor who has paid more than his pro 
rata share of the common liability, and only for that amount in excess.  740 ILL. COMP 
STAT. ANN. 100/2(a) to (b). 
 
When release or covenant is given in good faith to one joint tortfeasor, it does not 
discharge any other tortfeasor unless its terms so provide, but it does reduce the plaintiff’s 
recovery by the greater of the amount stipulated or the amount of consideration paid.  740 
ILL. COMP STAT. ANN. 100/2(c). 
 
A tortfeasor who settles is discharged from all liability to make contribution to any other 
tortfeasor.  However, a settling tortfeasor may not recover contribution from another 
tortfeasor unless that tortfeasor’s liability was extinguished by the settlement.  740 ILL. 
COMP STAT. ANN. 100/2(d) to (e). 
 
Anyone who, by payment has discharged in full or in part the liability of a tortfeasor and 
has thereby discharged in full his obligation to the tortfeasor, is subrogated to the 
tortfeasor's right of contribution.  However, this does not affect any right of contribution or 
subrogation arising from any other relationship.  740 ILL. COMP STAT. ANN. 100/2(f). 

SPECIAL 
DEFENSES 

In strict liability and product liability actions based on design defects, evidence of 
compliance with federal standards is admissible.  Rucker v. Norfolk & Western Railway 
Co., 396 N.E.2d 534 (1979). 
  
The providing of, or payment for, medical or similar expenses shall not be construed as an 
admission of liability, and shall not be admissible as evidence of an admission, except at 
the instance of such person or persons making such provision, payment, or offer.  735 ILL. 
COMP STAT. ANN. 5/8-1901. 

 
STATUTES OF 
LIMITATION 

 
Personal injury actions must be brought within two years, whether brought in negligence 
or strict liability.  735 ILL. COMP STAT. ANN. 5/13-202. 
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Property damage actions must be brought within five years.  735 ILL. COMP STAT. ANN. 
5/13-205. 
 
Breach of warranty actions must be brought within four years, except where there is an 
express warranty covering future performance beyond the four-year limitations period.  
810 ILL. COMP STAT. ANN. 5/2-725. 
 
Wrongful death actions must be brought within two years.  This applies to an action for 
death caused by wrongful act, neglect or default.  740 ILL. COMP STAT. ANN. 180/2. 

STATUTES OF 
REPOSE 

No product liability action based on strict liability shall be commenced more than twelve 
years after the first sale, lease, or delivery by seller, or more than ten years after the first 
sale, lease, or delivery of possession to its initial user, consumer or other non-seller, 
whichever expires earlier.  This statute may not apply if there is an express warranty for a 
longer period or the damage resulted from alteration, modification, or change of the 
product unit subsequent to the date of the first sale and the action is brought within ten 
years of the alteration.  Replacement of a component part is not a sale, lease, delivery, 
alteration, modification, or change.  735 ILL. COMP STAT. ANN. 5/13-213(b). 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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INDIANA 
 

ASSUMPTION 
OF RISK 

Implied assumption of risk is part of comparative fault and will diminish recovery.  IND. 
CODE ANN. §34-6-2-45(b). 
 
In a product liability action, it may be completely bar recovery if the user or consumer 
knew of the defect; was aware of the danger in the product; and nevertheless proceeded to 
make use of the product and was injured.  IND. CODE ANN. §34-20-6-3. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In an action for personal injury or wrongful death, proof of collateral source payments is 
allowed except for: (A) life insurance or other death benefits; (B) insurance benefits which 
the plaintiff or family members have paid for directly; (C) payments that have been made 
before trial, made by the state or the United States, or any agency, instrumentality, or 
subdivision of the state or the United States.  Evidence is also admissible to show how 
much money the plaintiff is required to repay and the cost to plaintiff or members of 
plaintiff’s family of the collateral sources received.  IND. CODE ANN. §34-44-1-2. 

COMPARATIVE 
FAULT 

A claimant’s contributory fault diminishes proportionately the amount awarded as 
compensatory damages, but does not bar recovery unless claimant's contributory fault is 
greater than the fault of all persons whose fault proximately contributed to the claimant's 
damages.  IND. CODE ANN. §§34-51-2-5 and 6. 
 
In a product liability action, the fault of the person suffering the physical harm, as well as 
the fault of all others (including nonparties) who caused or contributed to the harm, shall 
be compared by the trier of fact in accordance with the comparative fault statutes (§§34-
51-2-5 to 7).  IND. CODE ANN.  §34-20-8-1. 

ECONOMIC LOSS Economic losses are not recoverable in a negligence action premised on the failure of a 
product to perform as expected unless such failure causes personal injury or physical harm 
to property other than the product itself.  Martin Rispens & Son v. Hall Farms, Inc., 621 
N.E.2d 1078 (Ind.1993).  
 
Physical harm is defined as follows: “Bodily injury, death, loss of services, and rights 
arising from any such injuries, as well as sudden, major damage to property.  This does not 
include gradually evolving damage to property or economic loss from such damage.” IND. 
CODE §33-1-1.5-2. 

JOINT & SEVERAL  
LIABILITY 

In 1985, Indiana's comparative fault system replaced joint and several liability with several 
liability, leaving each defendant responsible only for his share of the total liability.  R.L. 
McCoy, Inc. v. Jack, 772 N.E.2d 987, 989 (Ind. 2002); IND. CODE ANN. §34-20-7-1. 

PUNITIVE 
DAMAGES 

Punitive damages must be proven by clear and convincing evidence.  Nominal damages 
are sufficient to support a punitive damage award.  However, by statute, punitive damages 
may not exceed the greater of three times compensatory damages or $50,000.  IND. CODE 
ANN. §§34-51-3-2, 34-51-3-4. 
 
Punitive damages may not be awarded for wrongful death, or against any governmental 
entity or an employee of a governmental entity acting within the scope of employment. 
IND. CODE ANN. §§34-23-1-2, 34-13-3-4. 
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RIGHT TO 
CONTRIBUTION 

There is no right to contribution, but this section does not affect any rights to indemnity. 
IND. CODE ANN. §34-51-2-12. 
 
Right to contribution provides for a nonparty defense whereby a defendant may reduce his 
liability by claiming that some amount of fault is attributable to a person who is not a party 
to the lawsuit, subject to certain conditions.  IND. CODE ANN. §§34-51-2-6 to 34-20-8-1 
(strict liability). 

SPECIAL 
DEFENSES 

In a product liability action, misuse of a product acts as a complete bar to recovery.  Burt v. 
Makita USA, Inc., 212 F. Supp. 893 (N.D. Ind. 2002). 
 
A manufacturer is not liable when a substantial change has occurred to the product 
between the time the product left the manufacturer’s hands and the time of the accident if 
the change was not reasonably foreseeable.  Bishop v. Firestone Tire & Rubber Co., 814 
F.2d 437 (7th Cir. 1987). 
 
A product is not defective if it is safe for reasonably expectable handling and consumption.  
If an injury results from handling, preparation for use, or consumption that is not 
reasonably expectable, the seller is not liable.  IND. CODE ANN. §34-20-4-3. 
 
A product is not defective if it is incapable of being made safe for its reasonably 
expectable use, when manufactured, sold, handled, and packaged properly.  IND. CODE 
ANN. §34-20-4-4. 
 
In a product liability action, there is a rebuttable presumption that the product that caused 
the physical harm was not defective and that the manufacturer or seller of the product was 
not negligent if, before the sale by the manufacturer, the product (1) conformed with the 
“state of the art” at the time it was designed, manufactured, packaged, and labeled; or (2) 
complied with applicable codes, standards, regulations, or specifications established by the 
United States, Indiana, or any agencies thereof.  IND. CODE ANN. §34-20-5-1. 
 
In actions brought to recover damages for personal injury, property damage and wrongful 
death, evidence of “advance payment” by defendant of defendant’s insurance company 
shall not be construed as an admission of liability, and shall not generally be admissible for 
any purpose.  This chapter does not apply where there is more than one defendant.  IND. 
CODE ANN. §§34-44-2-1 to 34-44-2-3. 
 
If it is determined that a plaintiff is entitled to recovery, a defendant may introduce 
evidence of “advance payment” and the court shall reduce the award.  IND. CODE ANN. 
§34-44-2-3. 

STATUTES OF 
LIMITATION 

Product liability actions based on strict liability or negligence, as well as any wrongful 
death actions, shall be brought within two years.  IND. CODE ANN. §34-20-3-1. 

STATUTES OF 
REPOSE 

Product liability actions based on strict liability or negligence shall be brought within ten 
years of from the date the product was delivered to the initial consumer or user.  However, 
if the cause of action accrues between before ten years have past, the claimant still has a 
full two years to commence the action. IND. CODE ANN. §34-20-3-1. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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IOWA 
 

ASSUMPTION  
OF RISK 

Implied assumption of risk is abolished as a separate defense, does not bar recovery, and is 
part of the comparative fault.  IOWA CODE ANN. §668.1. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In a personal injury action, the court shall permit evidence and argument, and reduce the 
judgment by the amount of any previous payment or future right to payment for actual 
economic loss for medical care, rehabilitation services, and custodial care, as well as any 
rights to indemnification or subrogation.  However, such evidence and argument shall not 
be permitted where the payment in question is received pursuant to state or federal 
program, from assets of claimant or claimant’s immediate family, or from disability 
income payments.  IOWA CODE ANN. §668.14. 

COMPARATIVE 
FAULT 

Recovery is not barred, but proportionally diminished, unless the claimant’s percentage of 
fault is greater than the combined fault attributable to defendants, third party defendants, 
and any persons who have been released.  This applies to general strict liability claims, but 
not to punitive damages claims.  IOWA CODE ANN. §§668.1 and 668.3. 
  
Defendant has burden of pleading and proving fault of the plaintiff, if any, and that it was a 
proximate cause of the injury or damage.  IOWA CODE ANN. §619.17. 

ECONOMIC LOSS Plaintiffs cannot recover in tort when they have suffered only economic harm.  On the 
other hand, damages resulting from physical injury to the user or consumer or to the user 
or consumer's property are sometimes recoverable in tort.  In determining whether to allow 
recovery in tort for such damages, the court considers the following factors: the nature of 
the defect; the type of risk; and the manner in which the injury arose.  Thus, while contract 
law is the only remedy available for damages resulting from the failure of the product to 
perform as expected, tort theory is generally available when the harm results from a sudden 
or dangerous occurrence resulting from a genuine hazard in the nature of the product 
defect.  Nelson v. Todd's Ltd., 426 N.W.2d 120 (Iowa 1988). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability shall not apply to defendants who are found to bear less than 50 
percent of the total fault assigned to all parties.  Defendants with 50 percent or more fault 
shall only be jointly and severally liable for economic damages and not for any 
noneconomic damage awards.  IOWA CODE ANN. §668.4. 

 
PUNITIVE 
DAMAGES 

 
The standard of proof is a “preponderance of clear, convincing, and satisfactory evidence” 
of willful and wanton disregard for the rights or safety of others.  If defendant’s conduct 
was not directed specifically at the claimant, 25 percent of punitive damages awarded after 
payment of costs and fees may be ordered paid to claimant and the remainder paid into 
civil reparations trust fund.  Discovery of defendant’s wealth is only allowed after a prima 
facie case is established for punitive damages.  Note that punitive damages are not reduced 
by the comparative fault of the claimant.  IOWA CODE ANN. §668A.1. 
 
 
Punitive damages are allowed in wrongful death actions.  Koppinger v. Sullen-Schiltz & 
Assoc., 513 F.2d 901, 909 (8th Cir. 1975). 
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RIGHT TO 
CONTRIBUTION 

Right to contribution exists, whether or not claimant has recovered against all or any of the 
joint tortfeasors.  It may be enforced either in the original action or by a separate action 
(within one year from rendering of judgment), based on each party’s equitable share.  A 
joint tortfeasor who settles cannot recover in contribution against another tortfeasor whose 
liability was not extinguished in the settlement.  IOWA CODE ANN. §§668.5 and 668.6. 
 
A release, covenant, or similar agreement entered into by a joint tortfeasor discharges that 
person from all liability for contribution.  Such a release, covenant or agreement does not 
discharge the other tortfeasors unless it so provides, but the claim is reduced according to 
the released person’s share of the fault.  IOWA CODE ANN. §668.7. 

SPECIAL 
DEFENSES 

A seller who is not the assembler, designer, or manufacturer is immune from any actions 
based on strict liability, or breach of implied warranty of merchantability which arise 
solely from an alleged defect in the original design or manufacture of the product.  Such a 
seller will not be liable for damages based on either doctrine, upon proof that the 
manufacturer is subject to jurisdiction and is not insolvent.  IOWA CODE ANN. §613.18(1). 
  
A retailer who assembles a product will not be liable for damages based on strict liability 
in tort or breach of implied warranty of merchantability for an alleged defect in the original 
design or manufacture, if: (1) the assembly has no causal relationship to the injury; and (2) 
the retailer can prove that the manufacturer is subject to jurisdiction and is not insolvent. 
IOWA CODE ANN. §613.18(2). 
 
If manufacturer is not identifiable, the statute of limitation will toll until identified.  IOWA 
CODE ANN. §613.18(3). 
 
The state of the art defense, establishes an absolute duty to warn of unreasonable dangers, 
expressly denies any duty to warn of obvious risks or risk-avoidance measures, and limits 
failure to warn actions to those where reasonable minds may differ as to the reasonableness 
and visibility of the warning.  IOWA CODE ANN. §668.12. 

STATUTES OF 
LIMITATION 

Actions for personal injury and wrongful death shall be brought within two years.  An 
action for property damage shall be brought within five years.  IOWA CODE ANN. 
§§614.1(2) and 614.1(4). 
 
Breach of warranty actions shall be brought within five years (unwritten) or ten years 
(written).  IOWA CODE ANN. §614.1(4) and 614.1(5). 

STATUTES OF 
REPOSE 

Product liability actions shall not be commenced more than fifteen years after the product 
was first purchased, leased, bailed, or installed for use or consumption unless expressly 
warranted for a longer period of time.  This statute does not apply in cases where 
intentional misrepresentation or fraudulent concealing of information was a substantial 
cause of the claimants harm.  In addition, the statute of repose does not affect the time 
during which a person may seek contribution or indemnity from another person whose 
fault actually caused the defect.  IOWA CODE ANN. §614.1(2A). 

STRUCTURED 
SETTLEMENT 

If petitioned, the court may order structured, periodic or other non-lumpsum payments.  
However, this cannot be done if (1) the method would be inequitable; (2) there are 
insufficient guarantees of future collectability of the judgment; or (3) payments could be 
subject to other claims against defendant or his insurer.  IOWA CODE ANN. §668.3(7). 
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KANSAS 
 

ASSUMPTION  
OF RISK 

Assumption of risk has not been altered by comparative fault, and remains an absolute bar 
to recovery.  Pullen v. West, 92 P.3d 584, 592 (Kan. 2004). 

CAPS ON 
NONECONOMIC 
DAMAGES 

In personal injury actions, amount recoverable for noneconomic loss shall not exceed 
$250,000.  The jury shall not be instructed on this limitation, but shall itemize the verdict 
to reflect the amount awarded for noneconomic loss.  This section does not repeal or 
modify the limitations in wrongful death actions, and applies to all actions accruing on or 
after July 1, 1988.  KAN. STAT. ANN. §60-19a02. 

COLLATERAL 
SOURCE RULE 

In an action for personal injury or death in which claimant demands more than $150,000, 
evidence of collateral source benefits reasonably expected are admissible.  Evidence of the 
cost of the collateral source is also allowed.  The court shall reduce the judgment by the 
full amount of the net collateral source benefits.  However, if the judgment has been 
reduced by claimant’s own fault, his ability to recover against any of the defendants, or by 
any statutory limits on damages, then the court shall only further reduce the judgment by 
the amount of collateral sources which are in excess of that sum.  KAN. STAT. ANN. §§60-
3801 to 3807. 

COMPARATIVE 
FAULT 

Comparative negligence of the claimant does not bar recovery as long as the claimant’s 
negligence is less than the total causal negligence of the parties against whom recovery is 
sought.  Instead, the liability is proportionately diminished.  Comparative negligence (or 
comparative causation) applies to strict liability and breach of implied product warranties, 
but not to intentional torts or punitive damage awards.  In addition, it does not apply to 
breach of warranty actions, unless they result in death, personal injury, or property 
damage.  KAN. STAT. ANN. §60-258a. 

ECONOMIC LOSS A commercial buyer of defective goods cannot sue in negligence or strict liability where 
the only injury consists of damage to the goods themselves.  Koss Construction v. 
Caterpillar, Inc., 25 Kans.App.2d 200 (1998).  
 
The “unreasonably dangerous” and “calamitous event” exceptions have been rejected.  
Thus, damage which is limited to the defective product itself is not recoverable regardless 
of how it occurs.  Koss Construction v. Caterpillar, Inc., 25 Kans.App.2d 200 (1998). 

JOINT & SEVERAL 
LIABILITY 

Abolished in comparative negligence cases.  Where recovery is allowed against more than 
one party, each such party shall be liable in proportion to their causal negligence.  
However, joint and several liability still applies in intentional torts.  KAN. STAT. ANN. §60-
258a(d). 

PUNITIVE 
DAMAGES 

Punitive damages must be proven by “clear and convincing” evidence of willful conduct, 
wanton conduct, fraud or malice.  However, they are not recoverable without a verdict for 
compensatory damages.  KAN. STAT. ANN. §60-3702(c). 
 
Punitive damages shall not exceed the lesser of (1) defendant’s highest gross annual 
income earned in the 5 years immediately preceding the act in question; or (2) $5,000,000.  
However, if the court determines that defendant’s annual gross income is clearly 
inadequate to penalize the defendant, then the court may award up to 50 percent of the net 
worth of the defendant, as determined by the court.  In addition, if the court finds that the 
profitability of the defendant's misconduct exceeds or is expected to this limitation, 
punitive damages may be awarded up to 1.5 times the amount of profit which the 
defendant gained or is expected to gain as a result of the misconduct.  KAN. STAT. ANN. 
§60-3702. 
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A separate proceeding is conducted to determine the amount of punitive damages awarded 
at which the financial condition of the defendant may be considered.  Punitive damages 
shall not be assessed against a principal for the acts of an agent unless the principal or 
someone expressly empowered to do so authorized or ratified the conduct.  KAN. STAT. 
ANN. §60-3702(a) and (c). 

RIGHT TO 
CONTRIBUTION 

Tortfeasor who intentionally caused harm has no right to contribution.  Gray v. City of 
Kansas City, Kan., 603 F. Supp. 872 (1985). 
 
Provides for a nonparty defense whereby a defendant may reduce his liability by claiming 
that some amount of fault is attributable to a person who is not a party to the lawsuit, 
subject to certain conditions.  Brown v. Keill, 580 P.2d 867 (1978). 

SPECIAL 
DEFENSES 

A seller is not liable for an alleged defect if it can establish that: (1) seller did not know of 
defect; (2) seller could not have discovered defect in the exercise of reasonable care; (3) 
seller is not also the manufacturer; (4) manufacturer is under the jurisdiction of the State or 
claimant’s domicile; and (5) it is reasonably certain that a judgment against manufacturer 
would be satisfied.  KAN. STAT. ANN. §60-3306. 
 
It is a defense that the injury-causing aspect of a product was, at the time of manufacture, 
in compliance with legislative or administrative regulatory safety standards for design, 
performance, instructions, or warnings.  The product will not be deemed defective if it 
complied with such standards unless claimant proves by a preponderance of the evidence 
that a reasonably prudent seller would have taken addition precautions.  KAN. STAT. ANN. 
§60-3304(a). 
 
If the injury-causing aspect of a product was not in compliance with such standards at the 
time of manufacture, the product shall be deemed defective unless the product seller 
proves by a preponderance of the evidence that its failure to comply was a reasonably 
prudent course of conduct under the circumstances.  KAN. STAT. ANN. §60-3304(b). 
 
If the injury-causing aspect of a product was in compliance with mandatory government 
contract specifications regarding design, instructions, or warnings, then that shall be an 
absolute defense and the product shall not be defective for those reasons.  If not in 
compliance, the product shall be defective for that reason.  KAN. STAT. ANN. §60-3304(c) 
and (d). 
 
In product liability actions, evidence shall not be admissible of advancements or changes 
in technology subsequent to the design, formulation, testing, manufacture, or sale.  This 
applies to any new techniques in design, planning, formulating, testing, preparing, 
manufacturing, warnings labeling, or instructions.  An exception is made where evidence is 
offered to impeach a witness.  KAN. STAT. ANN. §60-3307. 
 
When after the occurrence of an event remedial or precautionary measures are taken, 
which, if taken previously would have tended to make the event less likely to occur, 
evidence of such subsequent measures is not admissible to prove negligence or culpable 
conduct in connection with the event.  KAN. STAT. ANN. §60-451. 

STATUTES OF 
LIMITATION 

Property damage, personal injury, or wrongful death actions shall be brought within two 
years.  KAN. STAT. ANN. §60-513. 
 
Breach of warranty actions shall be brought within four years.  KAN. STAT. ANN. §84-2-
725. 
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STATUTES OF 
REPOSE 

Where harm is caused more than ten years after time of delivery, a presumption arises in 
favor of a product seller that the product’s useful safe life had expired.  This presumption 
can be rebutted by “clear and convincing” evidence.  This period can be extended if the 
seller expressly warrants that the useful safe life is longer than ten years.  KAN. STAT. 
ANN. §60-3303(a)(1) and (b)(2)(A). 
 
The ten-year period of repose does not apply where the seller intentionally misrepresents 
facts about its product, or fraudulently conceals information about it, and that conduct was 
a substantial cause of the claimant's harm.  KAN. STAT. ANN. §60-3303(b)(2)(B). 
 
The ten-year period of repose does not apply where: (1) the harm was caused by prolonged 
exposure to a defective product; (2) the injury-causing aspect of the product that existed at 
the time of delivery was not discoverable by a reasonably prudent person until more than 
ten years after the time of delivery; or (3) the harm caused within ten years after the time 
of delivery, did not manifest itself until after that time.  KAN. STAT. ANN. §60-
3303(b)(2)(D). 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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KENTUCKY 
 

ASSUMPTION  
OF RISK 

Assumption of risk has been abolished as a separate defense.  Parker v. Redden, 421 
S.W.2d 586, 592 (Ky. 1967). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Evidence of payments to the plaintiff from medical or disability insurers are to be 
excluded.  O'Bryan v. Hedgespeth, 892 S.W.2d 571 (Ky. 1995). 

COMPARATIVE 
FAULT 

Pure comparative fault principles apply to products liability cases in Kentucky and will not 
bar recovery.  KY. REV. STAT. ANN. §411.320(3).   
 
In product liability actions, a plaintiff's own negligence with respect to the product itself is 
no longer a complete bar to recovery but is instead governed by the same comparative fault 
principles which govern the fault of any party in a tort action.  Owens Corning Fiberglass 
Corp. v. Parrish, 58 S.W.3d 467, 474 (Ky. 2001). 

ECONOMIC LOSS Kentucky's highest court has yet to clearly adopt the economic loss doctrine.  Nevertheless, 
several federal courts have predicted that Kentucky's Supreme Court would apply the 
economic loss doctrine in a variety of commercial circumstances.  Ohio Cas. Ins. Co.  v. 
Vermeer Mfg. Co., 298 F.Supp.2d 575 (W.D.Ky. 2004);  Bowling Green Mun. Util. v. 
Thomasson Lumber Co., 902 F.Supp. 134 (W.D.Ky. 1995). 
 
Additionally, Kentucky courts consistently have held that recovery in tort is allowed for 
losses involving harm to persons and other property.  Falcon Coal Co. v. Clark Equipment 
Co., 802 S.W.2d 947 (Ky.App. 1990). 

JOINT & SEVERAL 
LIABILITY 

Liability among tortfeasors is several, not joint and several, under Kentucky’s pure 
comparative fault statutes.  All tortfeasors are responsible only for their respective 
percentages of fault.  KY. REV. STAT. ANN. §411.182. 

 
PUNITIVE 
DAMAGES 

 
Standard is “clear and convincing” evidence of oppression, fraud or grossly negligent 
conduct.  Punitive damages are not assessed against a principal for the acts of an agent 
unless the conduct was authorized, ratified or should have been anticipated.  KY. REV. 
STAT. ANN. §411.184. 
 
Punitive damages are allowed in wrongful death actions where the act was willful or the 
negligence gross.  KY. REV. STAT. ANN. §411.130. 
 
 
The jury is to consider the following factors when determining the amount of punitive 
damages: (1) the likelihood at the relevant time that serious harm would arise from the 
defendant's misconduct; (2) the degree of the defendant's awareness of that likelihood; (3) 
The profitability of the misconduct to the defendant; (4) the duration of the misconduct and 
any concealment of it by the defendant; and (5) any actions by the defendant to remedy the 
misconduct once it became known to the defendant.  KY. REV. STAT. ANN. §411.186. 
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RIGHT TO 
CONTRIBUTION 

Contribution among wrongdoers may be enforced where the wrong is a mere act of 
negligence and involves no moral turpitude.  KY. REV. STAT. ANN. §412.030. 
 
Release, covenant not to sue, or similar agreement discharges that person from all liability 
for contribution, but it does not discharge others unless it so provides.  The claim shall be 
reduced by the settling joint tortfeasor’s equitable share.  KY. REV. STAT. ANN. §411.182. 

SPECIAL 
DEFENSES 

In any product liability action, if manufacturer is identified and subject to the court’s 
jurisdiction, a wholesaler, distributor or retailer who shows by a preponderance of the 
evidence that the product was sold by him in its original manufactured condition or 
package or in the same condition as it was received in, shall not be liable unless he 
breached an express warranty or knew or should have known at the time of distribution or 
sale that the product was defective.  KY. REV. STAT. ANN. §411.340. 
 
There is a rebuttable presumption in all product liability actions that the product was not 
defective if the design, method of manufacture, and testing conformed to recognized 
standards or the state of the art at the time of design and manufacture.  KY. REV. STAT. 
ANN. §411.310. 
 
In product liability actions, a plaintiff's own negligence is governed by the same 
comparative fault principles which govern the fault of any party in a tort action.  Owens 
Corning Fiberglass Corp. v. Parrish, 58 S.W.3d 467, 474 (Ky. 2001). 

STATUTES OF 
LIMITATION 

Actions for personal injury or wrongful death shall be brought within one year.  KY. REV. 
STAT. ANN. §413.140. 
 
Actions for property damage shall be brought within two years.  KY. REV. STAT. ANN. 
§413.125. 
 
Actions for breach of warranty must be brought within four years.  KY. REV. STAT. ANN. 
§355.2-725. 

STATUTES OF 
REPOSE 

There is a rebuttable presumption that the product was not defective if the injury, death, or 
property damage occurred more than five years after the date of sale to the first consumer 
or more than eight years after manufacture.  KY. REV. STAT. ANN. §411.310(1). 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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LOUISIANA 
 

ASSUMPTION  
OF RISK 

Assumption of risk does not operate as a total bar to recovery whether defendant is found 
negligent or strictly liable.  Murry v. Ramada Inns, Inc., 521 So. 2d 1123 (La. 1988). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Liability is determined according to proportionate shares except where a person suffers 
injury, death, or loss as a result partly of his own negligence and partly as a result of the 
fault of an intentional tortfeasor, his claim for recovery of damages shall not be reduced.  
LA. CIV. CODE ANN. art. 2323.   

ECONOMIC LOSS Purely economic losses are not recoverable in products liability.  In re James Noel Flying 
Serv., Inc., 61 B.R. 335 (B.C.W.D.La.1986) (applying Louisiana law). 

JOINT & SEVERAL 
LIABILITY  

Joint and several liability is applied only if the defendants conspire with one another to 
commit an intentional or willful act.  A joint tortfeasor shall not be liable for more than his 
degree of fault and shall not be liable with any other person for damages attributable to the 
fault of such other person, including the person suffering injury, death, or loss, regardless 
of such other person's insolvency, ability to pay, or degree of fault.  LA. CIV. CODE ANN. 
art. 2324. 

PUNITIVE 
DAMAGES 

Punitive damages are not recoverable.  Int’l Harvester Credit v. Seale, 518 So. 2d 1039 
(La. 1988). 

RIGHT TO  
CONTRIBUTION  
 
 

Louisiana provides for a nonparty defense. The finder of fact must consider negligence of 
all persons involved in an incident including immune nonparties to the suit.  Immune 
nonparty's negligence reduces a defendant's ultimate liability to the plaintiff.  Nance v. 
Gulf Oil Corp., 817 F.2d 1176 (5th Cir.1987).  
 
A joint tortfeasor who extinguished the common liability may claim from each tortfeasor 
no more than that tortfeasor’s proportionate share.  A party sued may seek contribution by 
making a co-obligor a third party defendant.  Where a joint tortfeasor is insolvent, the loss 
must be borne by the other joint tortfeasors according to their proportionate shares, 
including an obligor in whose favor solidarity has been renounced.  LA. CIV. CODE ANN. 
art. 1804 to 1806.  

SPECIAL 
DEFENSES  
 

A manufacturer will not be liable unless the plaintiff proves that the characteristic of the 
product that renders it unreasonably dangerous existed at the time the product left control 
of its manufacturer, or resulted from a reasonably anticipated alteration or modification of 
the product.  Johnson v. Black & Decker U.S., Inc., 701 So. 2d 1360 (La. App. 2d Cir. 
1997). 
 
The Louisiana Product Liability Act recognizes the state of the art defense in design and 
wiring cases.  LA. REV. STAT. ANN. §9:2800.59.   

STATUTES OF 
LIMITATION 
 

Personal injury actions must be brought within one year from the day injury or damage is 
sustained.  It does not run against minors or interdict in actions involving permanent 
disability brought pursuant to the Louisiana Products Liability Act or state law governing 
product liability actions.  LA. CIV. CODE ANN. art. 3492.  
 
Wrongful death actions must be brought within one year.  LA. CIV. CODE ANN. art. 2315.2.  
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STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Louisiana. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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MAINE 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a defense in strict liability cases that will bar recovery, but is not 
available in negligence actions.  Johnson v. Chrysler Corp., 187 F.R.D. 440 (D.Me., 1999).  

CAPS ON 
NONECONOMIC 
DAMAGES 

In an action for wrongful death, non-economic damages shall not exceed $400,000.  ME. 
REV. STAT. ANN. tit. 18-A, §2-804(B). 

COLLATERAL 
SOURCE RULE  

The introduction of evidence of collateral source payments is allowed after verdict, but 
prior to judgment; it is not applicable to federal benefit programs or life insurance policy 
benefits.  ME. REV. STAT. ANN. tit. 24 §2906.  

COMPARATIVE 
FAULT 

A claimant is not barred from recovery, but damages are reduced by the jury.  If claimant 
is equally at fault, the claimant shall not recover.  ME. REV. STAT. ANN. tit. 14, §156   
 
Maine’s comparative fault statute does not apply if defendant is liable for an intentional 
tort.  McLain v. Training & Development Corp., 572 A.2d 494 (Me. 1990). 

ECONOMIC LOSS Tort recovery is not permitted for a defective product’s damage to itself.  However, 
recovery is permitted for personal injuries and physical damage to property other than the 
defective product.  Oceanside at Pine Point Condo. Owners Assoc. v. Peachtree Doors, 
Inc., 659 A.2d 267 (Me. 1995). 

JOINT & SEVERAL 
LIABILITY  

Maine still has joint and several liability, but the defendant has the right to request the 
percentage of fault contributed by each defendant from the jury.  ME. REV. STAT. ANN. tit. 
14, §156. 

PUNITIVE 
DAMAGES 

May be awarded where it is proven by “clear and convincing” evidence that defendant’s 
conduct was malicious.  Tuttle v. Raymond, 494 A.2d 1353 (Me. 1985). 
 
In an action for wrongful death, punitive damages shall not exceed $75,000.  ME. REV. 
STAT. ANN. tit. 18a, §2-804. 

RIGHT TO 
CONTRIBUTION 

There is an enforceable right of contribution among joint tortfeasors.  Bedell v. Reagan, 
192 A.2d 24 (Me. 1963).  
 
Contribution among joint tortfeasors shall be in proportion to their causal fault.  Packard v. 
Whitten, 274 A.2d 169 (Me. 1971).  

SPECIAL 
DEFENSES 

If a substantial change is made in a product, and that change proximately causes the 
accident, the manufacturer is only relieved if the change was unforeseeable.  Marois v. 
Paper Converting Mach. Co., 539 A.2d 621 (Me. 1988).  

 
STATUTES OF 
LIMITATION 

 
Claims based on strict liability, negligence and breach of warranty for personal injury 
shall be brought within six years.  ME. REV. STAT. ANN. tit. 14, §752. 
 
Claims for wrongful death actions shall be brought within two years.  ME. REV. STAT. 
ANN. tit. 18-A, §2-804(B). 
 
Claims based on breach of warranty for injury to property must be brought within four 
years.  ME. REV. STAT. ANN. tit. 11, §2-725(2). 
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STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in Maine. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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MARYLAND 
 

ASSUMPTION  
OF RISK 

Affirmative defense of assumption of risk is a complete bar to recovery.  Assumption of 
risk is a defense in strict liability and negligence actions.  Ellsworth v. Sherne Lingerie, 
Inc., 495 A.2d 348 (Md. 1985). 
 
Assumption of risk is distinguished from contributory negligence.  Kasten Construction 
Co. v. Evans, 273 A.2d 90 (1971).  

CAPS ON 
NONECONOMIC 
DAMAGES 

In any action for damages for personal injury or wrongful death in which the cause of 
action arises on or after October 1, 1994, an award for non-economic damages may not 
exceed $500,000.  This limitation on non-economic damages shall increase by $15,000 on 
October 1 of each year beginning on October 1, 1995.  The increased amount shall apply to 
causes of action arising between October 1 of that year and September 30 of the following 
year, inclusive.  MD. CODE ANN., CTS. & JUD. PROC. §11-108.  
 
In a wrongful death action in which there are two or more claimants or beneficiaries, an 
award for non-economic damages may not exceed 150 percent of the limitation above, 
regardless of the number of claimants or beneficiaries who share in the award.  John Crane, 
Inc. v. Scriber, 800 A.2d 727 (Md. 2002). 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE  
FAULT 

Contributory negligence is a defense in negligence actions that will completely bar 
recovery.  Moran v. Faberge, Inc., 273 Md. 538 (1975).   
 
Contributory negligence is not a defense in strict liability actions.  Ellsworth v. Sherne 
Lingerie, Inc., 495 A.2d 348 (Md. 1985) 

ECONOMIC LOSS A purchaser suffering only economic loss is ordinarily unable to bring a tort action.  
However, purchasers claiming physical injury or harm to tangible things generally may 
recover under negligence or strict liability in tort.  A.J. Decoster Co. v. Westinghouse Elec. 
Corp., 333 Md. 245 (1994). 
    
There is an exception for cases involving extreme danger and imminent risk of clear 
danger of death or serious personal injury.  To determine whether this exception applies, 
the court examines both the nature of the damage threatened and the probability of the 
damage occurring.  Morris v. Osmose Wood Pres., 340 Md. 519 (1995). 
 
Where a dangerous condition is discovered before it results in injury, an action in 
negligence will lie for the recovery of the reasonable cost of correcting the condition.  
Council of Co-Owners Atlantis Condo., Inc. v. Whiting-Turner Contracting Co., 308 Md. 
18 (Md. 1986).   

JOINT & SEVERAL 
LIABILITY  

Compensatory award is joint and several, while punitive award is several only.  Owens-
Illinois, Inc. v. Armstrong, 604 A.2d 47 (Md. 1992). 

 
PUNITIVE 
DAMAGES 

 
In a personal injury action, the financial condition of defendant is only admissible after a 
finding of liability supporting an award of punitive damages.  MD. CODE ANN., CTS. & 
JUD. PROC. §10-913.   
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To maintain a claim for punitive damages, malice must be established clearly and 
convincingly.  Darcars Motors of Silver Springs, Inc. v. Borzym, 841 A.2d 828 (Md.  
2004). 
 
Punitive damages are not recoverable under the wrongful death statute.  Cohen v. Rubin, 
460 A. 2d 1046 (Md. 1983). 

RIGHT TO 
CONTRIBUTION 

The right of contribution exists among joint tortfeasors, but is not entitled to a money 
judgment for contribution until the joint tortfeasor paid and discharged the common 
liability, or has paid more than a pro rata share of the common liability.  MD. CODE ANN., 
CTS. & JUD. PROC. §3-1402(a) and (b). 
 
A joint tortfeasor who enters into a settlement with the injured person is not entitled to 
recover contribution from another joint tortfeasor whose liability to the injured person is 
not extinguished by the settlement.  MD. CODE ANN., CTS. & JUD. PROC. §3-1402(c). 
 
The recovery of a judgment by the injured person against one joint tortfeasor does not 
discharge the other joint tortfeasor.  MD. CODE ANN., CTS. & JUD. PROC. §3-1403. 
 
A release by the injured person of one joint tortfeasor, whether before or after judgment, 
does not discharge the other tortfeasors unless the release so provides, but it reduces the 
claim against the other tortfeasors in the amount of the consideration paid for the release or 
in any amount or proportion by which the release provides that the total claim shall be 
reduced, if greater than the consideration paid.  MD. CODE ANN., CTS. & JUD. PROC. §3-
1404. 
 
A release by the injured person of one joint tortfeasor does not relieve the joint tortfeasor 
from liability to make contribution to another joint tortfeasor unless the release is given 
before the right of the other tortfeasor to secure a money judgment for contribution has 
accrued.  MD. CODE ANN., CTS. & JUD. PROC. §3-1405. 

SPECIAL 
DEFENSES 

Maryland provides for a “sealed container” defense for the seller in a products liability 
action.  MD. CODE ANN., CTS. & JUD. PROC. §5-405. 
 
Supplier has no duty to warn all potential users if it is reasonable to rely on the 
purchaser/employer to warn its employees.  Kennedy v. Mobay Corp., 579 A.2d 1191 (Md. 
1990). 
  
Subsequent remedial measures are not admissible to prove culpable conduct in strict 
liability actions.  Troja v. Black & Decker Mfg. Co., 488 A.2d 516 (1985). 

STATUTES OF 
LIMITATION 

Property actions action must be filed within three years of date the action accrues unless 
otherwise provided in the code.  MD. CODE ANN., CTS. & JUD. PROC. §5-101.  
 
Personal injury actions action must be filed within three years of date the action accrues 
unless otherwise provided in the code.  MD. CODE ANN., CTS. & JUD. PROC. §5-101.  
 
Breach of warranty action must be brought within four years.  MD. CODE ANN., CTS. & 
JUD. PROC. §2-725. 
 
Wrongful death actions must be brought within three years, except where “occupational 
disease” caused death. If an occupational disease was a cause of a person's death, an action 
shall be filed within ten years of the time of death; or within three years of the date when 
the cause of death was discovered, whichever is the shorter.  MD. CODE ANN., CTS. & JUD. 
PROC. §3-904(g).  
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STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in Maryland. 

STRUCTURED 
SETTLEMENT 
 
 

In any action for damages for personal injury or wrongful death, the court or the health 
claims arbitration panel may order that all or part of the future economic damages portion 
of the award be paid in the form of annuities or other appropriate financial instruments, or 
that it be paid in periodic or other payments consistent with the needs of the plaintiff, 
funded in full by the defendant or the defendant's insurer and equal when paid to the 
amount of the future economic damages award.  MD. CODE ANN., CTS. & JUD. PROC. §11-
109. 
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MASSACHUSETTS 
 

ASSUMPTION  
OF RISK 

Assumption of risk has been abolished where comparative negligence applies and will not 
bar recovery on a negligence claim.  MASS. GEN. LAWS ANN. 231 §85. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Contributory negligence does not bar recovery for damages for negligence resulting in 
death or injury if claimant’s negligence is not greater than the total amount of negligence 
attributable to persons against whom recovery is sought.  Damages shall be diminished 
proportionally.  MASS. GEN. LAWS ANN. 231 §85. 

ECONOMIC LOSS Purely economic losses are unrecoverable in tort and strict liability actions in the absence 
of personal injury or property damage.  However, recovery is allowed where the pecuniary 
losses sustained by a plaintiff result from physical harm to property proximately caused by 
a defendant's alleged negligence.  Aldrich v. Add Inc., 437 Mass. 213 (Mass. 2002). 

JOINT & SEVERAL 
LIABILITY  

In both negligence and “tort-based” warranty actions, liability of all tortfeasors is joint and 
several, subject to a statutory right of contribution.  MASS. GEN. LAWS ANN. ch. 231B, §§1 
to 4.  

PUNITIVE 
DAMAGES 

Punitive damages are not allowed at common law, except where a statute provides for 
them.  City of Lowell v. Massachusetts Bonding & Ins. Co., 47 N.E.2d 265 (Ma. 1943). 
 
The wrongful death statute provides for recovery of punitive damages where death is 
caused by malicious, willful, wanton or reckless conduct, or by gross negligence.  MASS. 
GEN. LAWS ANN. ch. 229, §2. 

RIGHT TO 
CONTRIBUTION 

Where two or more persons become jointly liable in tort for the same injury to person or 
property, there shall be a right of contribution among them even though judgment has not 
been recovered against all or any of them.  The right of contribution shall exist only for a 
person who has paid more than his pro rata share of the common liability, and his total 
recovery shall be limited to the amount paid by him in excess of his pro rata share.  No 
tortfeasor shall be compelled to make contribution beyond his own pro rata share of the 
entire liability.  MASS. GEN. LAWS ANN. ch. 231B, §§1 to 4. 

STATUTES OF 
LIMITATION 

Tort and contract actions in to recover for personal injuries shall be commenced within 
three years.  MASS. GEN. LAWS ANN. ch. 260 §2A. 
 
Wrongful death actions must be commenced within three years from the date of death, or 
within three years from the date when the deceased's executor or administrator knew, or in 
the exercise of reasonable diligence, should have known of the factual basis for a cause of 
action.  MASS. GEN. LAWS ANN. ch. 229, §2. 
 
An action for breach of any contract for sale must be commenced within four years after 
the cause of action has accrued.  MASS. GEN. LAWS ANN. ch. 106, §2-725. 

STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in Massachusetts. 
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STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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MICHIGAN 
 

ASSUMPTION  
OF RISK 

Assumption of risk is not a defense to a product liability action and will not bar recovery.    
MICH. COMP. LAWS ANN. §600.2959.  

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 
 

In a personal injury action where a plaintiff seeks to recover for medical care, 
rehabilitation services, loss of earnings, loss of earning capacity, or economic loss, 
evidence of collateral sources are admissible after verdict and before judgment. The court 
shall reduce the damages, but the reduction cannot exceed the amount of the judgment for 
economic loss or that portion of the verdict which represents damages paid or payable by a 
collateral source.  MICH. COMP. LAWS ANN. §600.6303. 

COMPARATIVE 
FAULT 

In a product liability action brought to recover damages, the damages sustained by the 
plaintiff must be diminished in proportion to the amount of negligence attributed to him or 
her.  MICH. COMP. LAWS, §600.2959. 
 
Comparative fault applies to product liability cases based on implied warranty.  Feher v. 
Montgomery Ward & Co., 338 N.W.2d 729 (Mich. App. 1983).  

ECONOMIC LOSS The Michigan Supreme Court has formally adopted the economic loss doctrine.  Neibarger 
v. Universal  Coop., Inc., 439 Mich. 512 (1992). 
 
Michigan's economic loss doctrine is broader than other jurisdictions in that it not only 
includes damage to the product itself, but may also include damage to other property when 
this damage was within the contemplation of the parties to the agreement.  Quest 
Diagnostic, Inc. v. MCI WorldCom, Inc., 254 Mich. App. 372 (Mich.App. 2002).  
 
Exceptions:  
 
The economic loss doctrine does not apply where the claim stems from a contract for 
services.  Higgins v. Lauritzen, 530 N.W.2d 171 (Mich.App. 1995). 
 
The economic loss doctrine does not apply when a plaintiff could not have anticipated a 
safety hazard involved in a product through bargaining or negotiation at the time of the 
transaction or purchase.  Detroit Bd. of Ed. v. Celotex Corp. (On Remand), 196 Mich.App. 
694 (1992); Quest Diagnostic, Inc. v. MCI WorldCom, Inc., 254 Mich. App. 372 
(Mich.App. 2002). 
 
While privity of contract is not necessary, in order for the economic loss doctrine to bar 
recovery in tort, there must be a transaction that provides an avenue by which the parties 
are afforded the opportunity to negotiate to protect their respective interests.  Quest 
Diagnostic, Inc. v. MCI WorldCom, Inc., 254 Mich. App. 372 (Mich.App. 2002). 
As long as some sort of contractual relationship exists whereby the allocation of risks 
could be allocated, then the economic loss rule is applicable.  Great Am. Ins. Co. v. Paty’s, 
Inc., 154 Mich.App. 634 (Mich. App. 1986). 

 
JOINT & SEVERAL 
LIABILITY  

 
Liability is several only and not joint.  MICH. COMP. LAWS ANN. §600.2956. 
 
 

 52 



Note: Where a defendant is found liable for personal injury, property damage, or wrongful 
death due to criminal conduct, and the defendant is convicted, joint and several liability 
still applies.  MICH. COMP. LAWS ANN. §600.6312. 

PUNITIVE 
DAMAGES 

Punitive damages are not available in products liability actions.  Wise v. Daniel, 221 Mich. 
229 (1922). 
 
Punitive damages are not allowed in wrongful death actions.  Currie v. Fitting, 143 N.W.2d 
611 (1965).  

RIGHT TO 
CONTRIBUTION 

When two or more persons become jointly or severally liable in tort for the same injury to 
a person or property or for the same wrongful death, there is a right of contribution among 
them even though judgment has not been recovered against all or any of them.  MICH. 
COMP. LAWS ANN. §600.2925a. 
 
The right of contribution exists only in favor of a tortfeasor who has paid more than his pro 
rata share of the common liability and his total recovery is limited to the amount paid by 
him in excess of his pro rata share.  MICH. COMP. LAWS ANN. §600.2925a. 
 
A tortfeasor against whom contribution is sought shall not be compelled to make 
contribution beyond his own pro rata share of the entire liability.  MICH. COMP. LAWS 
ANN. §600.2925a. 

STATUTE OF 
LIMITATIONS 

A products liability action must be brought within three years.  MICH. COMP. LAWS ANN. 
§600.5805(13). 
 
A wrongful death action can be extended up to an additional three years.  MICH. COMP. 
LAWS ANN. §600.5852. 

SPECIAL 
DEFENSES 

A plaintiff may not recover if the proximate cause of his or her injury is found to have 
originated through his or her misuse of a product and the conduct could not have been 
reasonably foreseen or anticipated.  Wells v. Coulter sales, Inc., 105 Mich. App. 107 
(1981). 

STATUTES OF 
REPOSE  

There is a ten year statue of repose for product liability. 
MICH. COMP. LAWS ANN. §600.5805 (13). 

STRUCTURED 
SETTLEMENT 
 
 

If the plaintiff and the defendant agree to a plan for the structured payment of future 
damages within 35 days of the judgment, the court shall order that structured payments 
shall be made pursuant to that plan.  If the parties do not agree, the court shall order the 
structured payment of future damages pursuant to a plan submitted to the court by the 
plaintiff or defendant.  MICH. COMP. LAWS ANN. §600.6309. 
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MINNESOTA 
 

ASSUMPTION  
OF RISK 

Assumption of risk may be recognized, as a question of law by the court, as a bar to 
recovery in a product liability action.  Cambern v. Sioux Tools, Inc., 323 N.W.2d 795 
(Minn. 1982). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

A party may file a motion within ten days of the verdict requesting determination of 
collateral sources.  The court determines what collateral sources are available to the 
plaintiff as a result of the losses, except those for which a subrogation right has been 
asserted, and the amount paid for the benefit in the two year period before the accrual of 
the action.  The court shall accordingly reduce the award.  The jury shall not be informed 
of collateral sources.  MINN. STAT. ANN. §548.36.                                                                     

COMPARATIVE 
FAULT 

A claimant is not barred from recovery as long as his fault is not greater than the fault of 
the defendant. Instead the damages are diminished proportionately.  MINN. STAT. ANN. 
§604.01.  
 
Intentional tort actions are not subject to the comparative fault statute.  Kelzer v. 
Wachholz, 381 N.W.2d 852, (Minn. App.1986).  

ECONOMIC LOSS The Minnesota State Legislature has codified the economic loss doctrine which provides 
that, while economic loss that arises from a sale of goods that is due to damage to tangible 
property other than the goods sold may be recovered in tort as well as in contract, 
economic loss that arises from a sale of goods between merchants is not recoverable in 
tort.  Further, economic loss due to damage to the goods themselves is not recoverable. 
Section 604.10 does not apply to tort causes of action based upon fraud or fraudulent or 
intentional misrepresentation.  MINN. STAT. ANN. §604.10. 
 
In 2000, the legislature further refined the economic loss doctrine by enacting a statute 
governing all claims by a buyer against a seller occurring on or after August 1, 2000, by 
which a buyer may not bring a product defect tort claim against a seller for compensatory 
damages, unless a defect in the goods sold or leased caused harm to the buyer's tangible 
personal property other than the goods or to the buyer's real property.  MINN. STAT. ANN. 
§604.101. 

JOINT & SEVERAL 
LIABILITY 
 

In the case of a claim arising from the manufacture, sale, use or consumption of a product, 
an amount uncollectible from any person in the chain of manufacture and distribution shall 
be reallocated among all other persons in the chain of manufacture and distribution, but not 
among the claimant or others at fault who are not in the chain of manufacture or 
distribution of the product.  Provided, however, that a person whose fault is less than that 
of a claimant is liable to the claimant only for that portion of the judgment which 
represents the percentage of fault attributable to the person whose fault is less.  MINN. 
STAT. ANN. §604.02. 

PUNITIVE 
DAMAGES 

Punitive damages are available in a product liability action where a plaintiff suffers 
personal injury.  The standard is “clear and convincing” evidence of “deliberate disregard 
for the rights or safety of others.” If requested by any party, the court shall order bifurcated 
trials in which financial condition of defendant is only admissible to determine punitive 
award.  MINN. STAT. ANN. §549.20. 
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Prima facie evidence must support motion to amend the complaint to include punitive 
damages.  MINN. STAT. ANN. §549.191. 
 
Punitive damages are allowed in wrongful death actions.  MINN. STAT. ANN. §573.02. 

RIGHT TO 
CONTRIBUTION 

When two or more persons are severally liable, contributions to awards shall be in 
proportion to the percentage of fault attributable to each, except that the following persons 
are jointly and severally liable for the whole award: (1) a person whose fault is greater than 
50 percent; (2) two or more persons who act in a common scheme or plan that results in 
injury; (3) a person who commits an intentional tort.  Upon motion made not later than one 
year after judgment is entered, the court shall determine whether all or part of a party's 
equitable share of the obligation is uncollectible from that party and shall reallocate any 
uncollectible amount among the other parties, including a claimant at fault, according to 
their respective percentages of fault.  A party whose liability is reallocated is nonetheless 
subject to contribution and to any continuing liability to the claimant on the judgment.  
MINN. STAT. ANN. §604.02. 
 
Minnesota provides for a nonparty defense.  Under Minnesota law, a jury must consider an 
immune party's negligence even if that party is not a party to the suit.  Johnson v. Niagara 
Mach. & Tool Works, 666 F.2d 1223 (8th Cir.1981). 

SPECIAL 
DEFENSES 

A manufacturer is not liable for defects that develop after the product leaves the 
manufacturer’s control.  Huber v. Niagara Machine & Tool Works, 430 N.W.2d 465, 
(Minn. 1988). 

STATUTES OF 
LIMITATION 

Any action based on the strict liability of the defendant and arising from the manufacture, 
sale, use or consumption of a product shall be commenced within four years.  MINN. STAT. 
ANN. §541.05 subd. 2. 
 
A cause of action for negligence resulting in personal injury or damage to property must be 
brought within six years after the cause of action accrues.  MINN. STAT. ANN. §§541.07, 
541.05. 
 
Actions for wrongful death, except where it is an intentional act constituting murder, must 
be brought within three years from death, but not more than six years after act.  MINN. 
STAT. ANN. §573.02. 
 
Actions for breach of warranty must be brought within four years.  MINN. STAT. ANN. 
§336.2-725. 

STATUTES OF 
REPOSE  

In any action for the recovery of damages for personal injury, death or property damage 
arising out of the manufacture, sale, use or consumption of a product, it is a defense to a 
claim against a designer, manufacturer, distributor or seller of the product or a part thereof, 
that the injury was sustained following the expiration of the ordinary useful life of the 
product.  MINN. STAT. ANN. §604.03. 

STRUCTURED 
SETTLEMENT 
 
 

Where claimant is awarded future damages over $100,000, the court shall hold a hearing to 
determine if structured payment is in the best interest of claimant.  MINN. STAT. ANN. 
§549.25. 
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MISSISSIPPI 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a defense to causes of action for negligence and strict liability and 
bars recovery.  MISS. CODE ANN. §11-1-63(d).  

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

In all actions for personal injuries, wrongful death, or property damage, contributory 
negligence shall not bar a recovery.  The jury shall diminish damages in proportion to the 
amount of negligence attributable to the person injured.  MISS. CODE ANN. §11-7-15. 

ECONOMIC LOSS The Mississippi Supreme Court has never addressed the question of whether to adopt the 
economic loss doctrine. However, an appellate court has applied the doctrine by holding 
that no recovery is allowed in tort for damages to the product itself.  State Farm Mut. Auto. 
Ins. Co. v. Ford Motor Co., 736 So.2d 384 (1999). 
 
Additionally, several federal courts have predicted that the Mississippi Supreme Court 
would embrace the rule that plaintiffs cannot pursue a remedy under theories of negligence 
and/or strict liability in tort when they seek damages that are solely economic in nature.  
East Miss. Elec. Power Assoc. v. Porcelain Prods. Co., 729 F.Supp. 512 (S.D.Miss.1990); 
Lee v. General Motors Corp., 950 F.Supp. 170 (S.D.Miss. 1996). 

JOINT & SEVERAL 
LIABILITY  

Joint and several liability applies where two or more defendants have been found liable. 
For non-economic damages, a defendant's liability shall be several only.  For economic 
damages, for any defendant whose fault is determined to be less than thirty percent, 
liability shall be several only and for any defendant whose fault is determined to be thirty 
percent or more, liability shall be joint and several only to the extent necessary for the 
person suffering injury, death or loss to recover fifty percent of his recoverable damages.  
MISS. CODE ANN. §85-5-7. 

PUNITIVE 
DAMAGES 

Punitive damages are available for negligence, strict liability, wrongful death and breach of 
warranty.  Gross, reckless, or wanton negligence must be shown for punitive damages to 
be awarded.  Ulmer v. Bunner, 190 So.2d 448 (Miss. 1966). 

RIGHT TO 
CONTRIBUTION 

Any defendant held jointly liable under this section shall have a right of contribution 
against fellow joint tortfeasors.  A defendant shall be held responsible for contribution to 
other joint tortfeasors only for the percentage of fault assessed to such defendant. 
MISS. CODE ANN. §85-5-7. 

SPECIAL 
DEFENSES  

A manufacturer is not liable for injuries resulting from abnormal or unintended use of the 
product if such use was not reasonably foreseeable.  MISS. CODE ANN. §11-1-63(a). 

 
STATUTES OF 
LIMITATION 

 
Unless another period is prescribed, all actions must be commenced within three years.  
MISS. CODE ANN. §15-1-49. 
 
Actions for breach of warranty must be commenced within six years.  MISS. CODE ANN. 
§75-2-725. 
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STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in Mississippi. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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MISSOURI 
 

ASSUMPTION  
OF RISK 

Any fault chargeable to the plaintiff shall diminish proportionately the amount awarded as 
compensatory damages but shall not bar recovery.  MO. ANN. STAT. §537.765. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 
 

If prior to trial a defendant or his insurer or authorized representative, or any combination 
of them, pays all or any part of a plaintiff's special damages, the defendant may introduce 
evidence that some other person other than the plaintiff has paid those amounts.  The 
evidence shall not identify any person having made such payments.  MO. ANN. STAT. 
§490.715.  

COMPARATIVE 
FAULT 

Claimant’s negligence does not bar recovery, but pure comparative fault is adopted for all 
product liability claims. MO. ANN. STAT. §537.765. 

ECONOMIC LOSS There is no recovery in tort where the only damage is to the product sold.  Sharp Bros. 
Contracting Co. v. Am. Hoist & Derrick Co., 703 S.W.2d 901 (Mo.1986). 
 
Where damage is claimed to property other than the product sold, the economic loss 
doctrine is not applicable.  Clayton Center Assoc. v. W.R. Grace & Co., 861 S.W.2d 686 
(1993). 

JOINT & SEVERAL 
LIABILITY  

In all tort actions for damages, in which fault is not assessed to the plaintiff, the defendants 
shall be jointly and severally liable.  Where fault is assessed to plaintiff the defendants 
shall be jointly and severally liable except where one of the parties moves for reallocation 
of any uncollectible amounts.  MO. ANN. STAT. §537.067 

PUNITIVE 
DAMAGES 

Punitive damages are recoverable if the fact-finder concludes that the defendant knew of 
the defect and danger in the product and that by selling the product with that knowledge, 
the defendant showed complete indifference to or conscious disregard for the safety of 
others.  Additionally, punitive damages may be awarded only if supported by clear and 
convincing evidence.  Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104 (Mo. banc 
1996). 

RIGHT TO 
CONTRIBUTION 

The right of contribution exists among tortfeasors.  When an agreement by release, 
covenant not to sue or not to enforce a judgment is given in good faith to one joint 
tortfeasor, it shall not discharge any other tortfeasor, unless the terms of the agreement so 
provide; however such agreement shall reduce the claim by the stipulated amount of the 
agreement.  It discharges the tortfeasor to whom it is given from all liability for 
contribution or non-contractual indemnity to any other tortfeasor.  MO. ANN. STAT. 
§537.060. 

 
STATUTES OF 
LIMITATIONS 

 
Personal injury and property damage actions must be brought within five years.  MO. ANN. 
STAT. §516.120.  

 
Wrongful death actions must be brought within three years.  MO. ANN. STAT. §537.100.  
 
Breach of warranty actions must be brought within four years.  MO. ANN. STAT. §400.2-
725.  
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SPECIAL 
DEFENSES 
 

State of the art shall be a complete defense and relevant evidence only in an action based 
upon strict liability for failure to warn of the dangerous condition of a product.  MO. ANN. 
STAT. §537.764. 
 
A manufacture will not be liable in strict liability if an unforeseeable substantial change or 
abnormal use of the product has occurred.  Williams v. Deere & Co., 598 S.W.2d 609 (Mo. 
App. 1980). 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Missouri. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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MONTANA6

 

ASSUMPTION  
OF RISK 

Assumption of risk can be a partial or complete bar to recovery in strict liability, but not 
under negligence.  MONT. CODE ANN. §27-1-719(1) (temporary) and MONT. CODE ANN. 
§27-1-719(1) (effective on occurrence of contingency). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE  
RULE 

In an action arising from bodily injury or death when the total award against all defendants 
is in excess of $50,000 and the plaintiff will be fully compensated for his damages, 
exclusive of court costs and attorney fees, a plaintiff's recovery must be reduced by any 
amount paid or payable from a collateral source that does not have a subrogation right.  
MONT. CODE ANN. §§27-1-307 to 27-1-308. 

COMPARATIVE 
FAULT 

Contributory negligence is not a defense to the liability of a seller, based on strict liability 
in tort, for personal injury or property damage caused by a defectively manufactured or 
defectively designed product.  MONT. CODE ANN. §27-1-719 (temporary). 
 
Contributory negligence shall not bar recovery, as long as such negligence is not greater 
than the combined negligence of all persons against whom recovery is sought. Instead, 
liability shall be proportionately diminished.  MONT. CODE ANN. §27-1-702 (temporary). 
MONT. CODE ANN. §27-1-719 is Montana’s Strict Liability statute.  It has been amended 
by the state legislature and incorporates MONT. CODE ANN. §27-1-702 (temporary) and 
MONT. CODE ANN. §27-1-719(1) (effective on occurrence of contingency).   
 
Note: 
The “temporary” statute remains in effect and does not alter the law as prescribed by the 
Strict Liability statute.  The “contingent” version of the statute would permit contributory 
fault in strict liability cases, but would require it to be applied in accordance with 
principles of comparative fault set forth in the contingent companion statutes enacted for 
all tort cases. 
 
Currently, the “temporary” statue does not permit the apportionment of fault to nonparties.  
Under the “contingent” law, the fault of all actors would be considered, but joint liability 
would be eliminated. 

ECONOMIC LOSS Strict liability actions can lie when the only damage suffered is to the defective product 
itself.  Thompson v. Nebraska Mobile Homes Corp., 647 P.2d 334 (Mont.1982). 

 
JOINT & SEVERAL 
LIABILITY  

 
Defendants are jointly and severally liable with a right to contribution, except where 
liability is fifty percent or less of the combined negligence of all the persons, in which case 
the defendant is severally liable only.  The remaining parties are jointly and severally liable 
for the total less the percentage attributable to the claimant and to any person with whom 
the claimant has settled or who the plaintiff has released from liability.  MONT. CODE ANN. 
§27-1-703(2) (temporary). 

                                                 
6 After several Montana Supreme Court cases invalidated previous efforts to provide law in the area of comparative 
fault and joint and several liability, the Montana legislature created the “temporary” and “contingent” statutes.  As a 
result, the legislature has attempted to create a back-up system should the first “temporary” statute be subsequently 
invalidated. 
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For purposes of determining the percentage of liability attributable to each party whose 
action contributed to the injury complained of, the trier of fact shall consider the 
negligence of the claimant, injured person, defendants, and third-party defendants.  MONT. 
CODE ANN. §27-1-703(4) (temporary). 
 
If for any reason all or part of the contribution from a party liable for contribution cannot 
be obtained, each of the other parties shall contribute a proportional part of the unpaid 
portion of the noncontributing party's share and may obtain judgment in a pending or 
subsequent action for contribution from the noncontributing party.  A party found to be 50 
percent or less negligent for the injury complained of is liable for contribution under this 
section only up to the percentage of negligence attributed to that party.  MONT. CODE ANN. 
§27-1-703(5) (temporary). 

PUNITIVE 
DAMAGES 
 
 

Punitive damages can be recovered in actions for product liability, strict liability, 
negligence, and non-contract warranty actions.  MONT. CODE ANN. §27-1-220.   
 
The standard is “clear and convincing” evidence of actual fraud or actual malice.  The 
financial condition of the defendant is only admissible in special proceeding after finding 
of liability.  The judge shall review a jury award and issue an opinion on punitive damages.   
MONT. CODE ANN. §27-1-221. 
 
Punitive damages are not reduced by percentage of plaintiff’s negligence.  Shahrokhfar v. 
State Farm Mut. Auto. Ins. Co., 634 P.2d 653 (Mont. 1981). 
 
Under the Montana Consumer Protection Act, plaintiffs who are injured by products are 
entitled to a potential award of treble damages.  Such an award is discretionary and does 
not require intentional conduct on the part of the defendant.  Since this treble award is 
intended to be compensatory and not punitive, findings required to award punitive 
damages are generally not necessary.  Plath v. Schonrock, 64 P.3d 984 (2003). 
 
Punitive damages may not exceed $10,000,000, or three percent of a defendant’s net 
worth, whichever is less.  MONT. CODE ANN. §27-1-220(3). 

RIGHT TO 
CONTRIBUTION 

Subject to multiple exceptions, where jointly and severally liable, there exists a right to 
contribution from any other person whose negligence may have contributed as a proximate 
cause to the injury.  MONT. CODE ANN. §27-1-703(1) (temporary). 

SPECIAL 
DEFENSES 

Product liability defendants may bar recovery in whole or in part if it is determined that: 
1) the product user discovered the defect, or the defect was open and obvious, and he or 
she was subsequently injured after unreasonably using the product; or 2) the product was 
unreasonably misused by the user and such misuse caused or contributed to the injury.  
Rost v. C.F. & I. Steel Corp., 189 Mont. 485 (1980). 

STATUTES OF 
LIMITATION 

Actions for personal injury or wrongful death must be brought within three years.  MONT. 
CODE ANN. §27-2-204.  
 
Actions for property damage must be brought within two years.  MONT. CODE ANN. §27-2-
207.  
 
Actions for breach of warranty must be brought within four years.  MONT. CODE ANN. 
§30-2-725.  

STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in Montana. 
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STRUCTURED 
SETTLEMENT 

In actions for personal injury, property damage, or wrongful death in where $100,000 or 
more is awarded in future damages, a party may prior to the entry of judgment, request an 
order for periodic payment, and the court my enter the order if it is in the best interest of 
the claimant.  MONT. CODE ANN. §25-9-403. 
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NEBRASKA 
 

ASSUMPTION  
OF RISK 

Assumption of risk completely bars recovery in both strict liability and negligence actions.  
NEB. REV. STAT. §25-21,185.12.  

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In an action for wrongful death or personal injury, non-refundable medical reimbursement 
insurance benefits for medical care, custodial care, or rehabilitation services shall not be 
admissible, but may be deducted from judgment after subtracting premiums paid by or for 
the claimant.  NEB. REV. STAT. §44-2819. 

COMPARATIVE 
FAULT 

A plaintiff’s contributory negligence shall diminish proportionately to the amount awarded 
as damages for his or her injury arising from their negligence, but shall not bar recovery.  
However, if the plaintiff’s contributory negligence is equal to or greater than the total 
negligence of all persons against whom recovery is sought, the plaintiff shall be totally 
barred from recovery.  The jury shall be instructed on the effects of the allocation of 
negligence.  NEB. REV. STAT. §25-21,185.09. 

ECONOMIC LOSS A purchaser of a product pursuant to a contract cannot recover economic losses from the 
seller manufacturer on claims in tort based on negligent manufacture or strict liability in 
the absence of physical harm to persons or property caused by the defective product.  
Notwithstanding, the doctrine of strict liability in tort may be used to recover damages to 
the defective product itself when the damages occurred as a result of a sudden, violent 
event.  However, damages occurring as a result of an inherent defect that reduced the 
property’s value without inflicting physical harm to the product are not recoverable.  
National Crane Corp. v. Ohio Steel Tube Co., 332 N.W.2d 39 (Neb.1983). 

JOINT & SEVERAL 
LIABILITY  

In an action involving more than one defendant, when two or more defendants act as part 
of a common enterprise or plan to act in concert and cause harm, the liability of each such 
defendant for economic and non-economic damages shall be joint and several.  In any 
other actions for economic damages, joint and several liability is applied, and for non-
economic damages several liability only is applied.  NEB. REV. STAT. §25-21,185.10. 
 
A release, covenant not to sue, or similar agreement releases the party from all liability to 
the claimant. It does not release other persons liable, unless it so provides, but the claim 
against others is reduced.  NEB. REV. STAT. §25-21, 185.11. 

PUNITIVE 
DAMAGES 

Punitive, vindictive, or exemplary damages are not allowed.  Miller v. Kingsley, 230 
N.W.2d 472 (Neb. 1975). 

RIGHT TO 
CONTRIBUTION 

There is no absolute bar to contribution among negligent joint tortfeasors, and right to 
equitable contribution exists among judgment debtors jointly liable in tort for damages 
negligently caused.  Royal Indem. Co. v. Aetna Cas. & Surety Co., 229 N.W.2d 183 (Neb. 
1975). 

SPECIAL 
DEFENSES 
 

No cause of action based on strict liability against a seller or lessor of product allegedly 
defective is allowed, unless they are also the manufacturer of the product or the defective 
part.  NEB. REV. STAT. §25-21,181. 
 
A manufacturer is not liable when product was altered after leaving manufacturer’s 
possession.  Erickson v. Monarch Indus., Inc., 347 N.W.2d 99 (1984). 
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State of the art at the time first sold for use is a defense in a product liability action based 
on negligence or defect in design, testing, or labeling.  NEB. REV. STAT. §25-21,182.   

STATUTES OF 
LIMITATION 

Products liability actions must be brought within four years after death, injury or damage 
complained of.  NEB. REV. STAT. §25-224(1).  
 
Wrongful death actions must be brought within two years.  NEB. REV. STAT. §30-810.  

STATUTES OF 
REPOSE 

Products liability actions shall be commenced within ten years after the product was first 
sold or leased for use or consumption.  For products manufactured outside of Nebraska, the 
applicable statue of repose applies limited to ten years, except that only a four year 
limitation applies if the state has no statute of repose.  NEB. REV. STAT. §25-224(2).  

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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NEVADA 
 

ASSUMPTION  
OF RISK 

In strict products liability actions, but not negligence actions, assumption of risk is a 
complete bar to recovery.  Young’s Mach. Co. v. Long, 100 Nev. 692 P.2d 24 (1984); 
Central Tel. Co v. Fixtures Mfg., 103 Nev. 298 (1987). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

In strict products liability actions, contributory negligence is not a defense and will not bar 
recovery.  Young’s Mach. Co. v. Long, 100 Nev. 692 P.2d 24 (1984). 
 
In negligence actions (but not strict liability actions) for personal injury, property damage, 
and wrongful death, a comparative negligence defense will not bar recovery if plaintiff’s 
negligence is not greater than the negligence or gross negligence of parties against whom 
recovery is sought, but damages are diminished proportionately.  NEV. REV. STAT. ANN. 
§41.141. 

ECONOMIC LOSS Absent injury to person or property, a plaintiff may not recover economic losses under 
theories of strict product liability or negligence.  Central Bit Supply, Inc. v. Waldrop 
Drilling & Pump, Inc., 717 P.2d 35 (Nev. 1986); Arco Products Co. v. May, 948 P.2d 263 
(Nev. 1997).  
  
A manufacturer is not liable on tort theories of negligence and strict liability when 
defective product damages only itself, even when it crashes calamitously or exposes 
persons to an unreasonable risk of harm.  National Union Fire Ins. Co. v. Pratt & Whitney 
Canada, Inc., 815 P.2d 601 (Nev.1991). 

JOINT & SEVERAL 
LIABILITY  

Where two or more causes proximately contribute to the injuries complained of, recovery 
may be had against either one or both of the joint tortfeasors.  When a release or covenant 
not to sue is given to one or more persons liable in tort for the same injury or wrongful 
death it does not discharge any of the other tortfeasors from liability unless it so provides, 
but it reduces the claim against the others.  NEV. REV. STAT. ANN. §17.245. 

PUNITIVE 
DAMAGES 

The standard for awarding punitive damages is “clear and convincing” evidence of 
“oppression, fraud or malice, express or implied.”  The amount of a punitive damages 
award is not statutorily limited in an action brought against the manufacturer, distributor, 
or seller of a defective product.  NEV. REV. STAT. ANN. §§42.005 and 42.005(2)(a). 

 
RIGHT TO 
CONTRIBUTION 

 
Where two or more persons become jointly or severally liable in tort there is a right of 
contribution among them even though the judgment has not been recovered against all or 
any of them.  NEV. REV. STAT. ANN. §17.225(1). 
 
 
The right of contribution only exists only in favor of a tortfeasor who has paid more than 
his equitable share of the common liability, and his total recovery is limited to the amount 
paid by him in excess of his equitable share.  NEV. REV. STAT. ANN. §17.225(2). 
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A tortfeasor who enters into a settlement with a claimant is not entitled to recover 
contribution form another tortfeasor whose liability for the injury or wrongful death is not 
extinguished by the settlement nor in respect to any amount paid in a settlement which is in 
excess of what was reasonable.  NEV. REV. STAT. ANN. §17.225(3). 

SPECIAL 
DEFENSES 

Product misuse by a plaintiff of which the designer or manufacturer could not reasonably 
foresee is a complete bar to recovery.  Corella v. Crown Control, 98 Nev. 35 (1982). 
 
Generally, a plaintiff’s substantial alteration will shield a manufacturer from liability from 
injury that results from that alteration.  Robinson v. G.G.C., Inc., 107 Nev. 135 (1991). 

STATUTES OF 
LIMITATION 

Actions for personal injury or wrongful death shall be brought within two years, and an 
action for damage to personal property shall be brought within three years.  NEV. REV. 
STAT. ANN. §11.190. 

STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in Nevada. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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NEW HAMPSHIRE 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a defense in strict liability and negligence that will reduce award 
recovery proportionally.  If the plaintiff’s misconduct is greater than 50 percent of the 
cause of the accident, then the plaintiff will be barred from recovery.  Thibault v. Sears 
Roebuck & Co., 395 A.2d 843 (N.H. 1978). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

A plaintiff’s award will be reduced based on percentage of comparative negligence.  A 
plaintiff’s claim is barred if plaintiff is more than 50 percent at fault.  N.H. REV. STAT. 
ANN. §507:7-d. 

ECONOMIC LOSS Economic losses may not be recovered in tort.  Border Brook Terrace Condo. v. Gladstone, 
622 A.2d 1248 (N.H. 1993). 

JOINT & SEVERAL 
LIABILITY  

Joint and several liability is applied except where the party’s fault is less than 50 percent in 
which case the party’s liability is several only, unless the defendants are acting in concert. 
This statute does not limit the liabilities for pollutant contamination, containment, cleanup, 
removal, or restoration as established under state public health or environmental statutes.  
N.H. REV. STAT. ANN. §507:7-e. 

PUNITIVE 
DAMAGES 

Punitive damages are not recoverable in tort actions.  N.H. REV. STAT. ANN. §507.16  

RIGHT TO 
CONTRIBUTION 

Right to contribution exists whether or not judgment has been recovered against all or any 
of the joint tortfeasors. It does not exist against the claimant at fault or one who is immune 
to the claim, and the basis is each person’s share of the obligation, including the 
proportionate share of the claimant at fault.  N.H. REV. STAT. ANN. §§507:7-f (I). 
 
Contribution is not available to a tortfeasor who enters into settlement unless the settlement 
extinguishes the person’s liability, and then only to the extent the settlement was 
reasonable.  N.H. REV. STAT. ANN. §§507:7-f (II). 
 
Judgment for contribution may be recovered upon motion in the same actions or in a 
separate action. Once judgment in the action has been rendered, the action for contribution 
must be commenced within one year.  N.H. REV. STAT. ANN. §§507:7-g. 
 
Claims for contribution shall be resolved by arbitration, except where sought in separate 
action party may elect at the outset to have action heard in a court of competent 
jurisdiction (or within 60 days of receiving notice of demand for arbitration).  N.H. REV. 
STAT. ANN. §§507:7-g(IV). 
 
Action for contribution may be brought prior to resolution of plaintiff’s principal action if 
plaintiff agrees. Release or covenant not to sue does not discharge other persons liable 
unless it expressly provides so, but it reduces the claim.  N.H. REV. STAT. ANN. §§507:7-
g(IV)(c). 
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SPECIAL 
DEFENSES 

It is an affirmative defense that risks complained of by plaintiff were not discoverable at 
the time the manufacturer parted with possession and control or sold the product.  
N.H. REV. STAT. ANN. §507:8-g. 
 
A manufacturer or seller is not liable for injuries or damages caused by a product that has 
been substantially changed or that has been subject to abnormal use, provided that the 
change or abnormal use could not have been reasonably foreseen or expected by the 
manufacturer and/or seller.  Reid v. Spadone Mach. Co., 119 N.H. 457 (1979). 
 
“Plaintiff’s misconduct” is a defense to strict tort liability and warranty liability.  Thibault 
v. Sears Roebuck & Co., 395 A.2d 843 (N.H. 1978).  
 
Evidence of a settlement with, or the giving of a release or covenant not to sue to, one or 
more persons liable for the same injury shall not be introduced in evidence in a trial by jury 
of an action against another person to recover damages for the same injury.  However, 
upon return of a verdict for the plaintiff by the jury in any such trial, the court shall inquire 
of counsel the amount of consideration paid for any such settlement, release, or covenant 
not to sue, and shall reduce the plaintiff's verdict by that amount.  N.H. REV. STAT. ANN. 
§507:7-i. 

STATUTES OF 
LIMITATION 

All product liability actions including claims in negligence and strict liability must be 
brought within three years of time injury is or should have been discovered.  N.H. REV. 
STAT. ANN. §508:4.  
 
Actions for breach of warranty (express or implied) must be brought within four days of 
date of sale.  N.H. REV. STAT. ANN. §382-A:2-725. 
 
Actions for wrongful death must be brought within six years.  N.H. REV. STAT. ANN. 
§556:11. 

STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in New Hampshire. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 

 68 



NEW JERSEY 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a comparative defense that will reduce recovery.  Lewis v. American 
Cynamid Co., 155 N.J. 544 (1998). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In any personal injury or wrongful death action, benefits received from collateral sources 
are disclosed to the court and deducted form recovery, less the premium paid by plaintiff 
or a member of plaintiff’s family directly during the policy period.  Workers’ 
compensation and proceeds from life insurance are exceptions to this statute.  N.J. STAT. 
ANN. §2A:15-97. 

COMPARATIVE 
FAULT 

In strict liability, a plaintiff’s negligence is not a defense that will completely bar recovery 
if it consists of a mere failure to discover a defect in the product, or to guard against the 
possibility of its existence.  Lewis v. American Cynamid Co., 155 N.J. 544 (1998). 
 
Contributory negligence is a defense in strict liability and negligence that will bar recovery 
if the plaintiff is 51 percent or greater at fault.  If the plaintiff is found to be 50 percent or 
less at fault, then comparative negligence is applied to reduce but not bar the recovery 
accordingly.  N.J. STAT. ANN. §§2A: 15-5.1 to 15-5.2. 
 
Where a product injures employee in industrial setting, the comparative negligence defense 
is not allowed.  Green v. Sterling Extruder Corp., 471 A.2d 15 (N.J. 1984).  

ECONOMIC LOSS A cause of action sounding in strict products liability or negligence cannot be maintained 
to recover damages solely for the economic loss resulting from a defect in the product.  
Alloway v. General Marine Indust., L.P., 695 A.2d 264 (1997). 
 
A tort remedy remains available for damages to “other property” and personal injuries. 
DiOrio v. Structural Stone & Brick Co., 845 A.2d 658 (N.J. Super. Ct.  2004). 

JOINT & SEVERAL 
LIABILITY  

New Jersey law requires that defendants are jointly and severally liable.  A party may 
recover the full amount of the damages from any person determined by the trier of fact to 
be 60 percent or more responsible for the total damages.  Where the negligent party is less 
than 60 percent responsible for the total damages he is only liable for that percentage of the 
damages directly attributable to the party's negligence.  N.J. STAT. ANN. §2a:15-5.3. 

PUNITIVE 
DAMAGES 

Punitive damages must be specifically pled in the complaint.  N.J. STAT. ANN. §2A:15-
5.11. 
 
A defendant shall not be liable for more than five times the amount of compensatory 
damages or $350,000, whichever is greater.  N.J. STAT. ANN. §2A:15-5.14. 
 
To recover punitive damages, a plaintiff must prove, by clear and convincing evidence, 
actual malice or a wanton and willful disregard of persons who foreseeably might be 
harmed.  N.J. STAT. ANN. §2A:15-5.12. 
 
Punitive damages are not allowed under the New Jersey wrongful death statute.  Kern v. 
Kogan, 226 A.2d 186 (N.J. Super. Ct. 1967). 
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RIGHT TO 
CONTRIBUTION 

A joint tortfeasor who is compelled to pay more than his percent share may seek 
contribution from other tortfeasors who are liable for plaintiff’s injuries.  N.J. STAT. ANN. 
§2A:15-5.3(e). 
 
A non-settling defendant does not have a viable cross-claim against a settling defendant, 
and all cross-claims against a settling defendant should be dismissed as a matter of law.  
N.J. STAT. ANN. §2A:53A-1. 

SPECIAL 
DEFENSES 

New Jersey has an “open and obvious / consumer expectation” affirmative defense that 
bars recovery.  N.J. STAT. ANN. §2A:58C-3a(2). 
 
A manufacturer or seller shall not be liable in a product liability action if 1) at the time the 
product left the control of the manufacturer, there was not a practical and technically 
feasible alternative design; 2) the unsafe aspect was an inherent characteristic of the 
product and part of the ordinary knowledge common to the class the product was intended 
(except machinery or equipment); or 3) the cause was an unavoidably unsafe aspect of the 
product and adequate warning was given.  N.J. STAT. ANN. §2A:58C-3. 
 
A manufacturer or seller is not liable for harm caused by failure to warn if there is an 
adequate warning or instruction.  N.J. STAT. ANN. §2A:58C-4. 

STATUTES OF 
LIMITATION 

Personal injury actions shall be brought within two years.  N.J. STAT. ANN. §2A:14-2. 
 
Wrongful death actions must be brought within two years.  N.J. STAT. ANN. §2A:31-3. 
 
Property actions must be brought within six years.  N.J. STAT. ANN. §2A:14-1. 
 
Breach of warranty actions must be brought within four years.  N.J. STAT. ANN. §12A:2-
725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in New Jersey. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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NEW MEXICO 
 

ASSUMPTION  
OF RISK 

Assumption of risk has been subsumed by the defense of contributory negligence.  Kabella 
v. Bouschelle, 672 P.2d 290 (N.M. App. 1983)  

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Payment of medical expenses and lost wages by insurance or otherwise does not diminish 
recovery. Hansen v. State Ranch, Inc., 641 P.2d 517 (N.M. App. 1982). 

COMPARATIVE 
FAULT 

Comparative fault is a defense in a product liability case, whether brought in strict liability, 
negligence, or breach of warranty.  A plaintiff’s negligence, whether considered 
contributory negligence or assumption of risk, reduces recovery by the percentage of fault 
assessed against him.  N.M. U.J.I. CIV. 13-1427.  

ECONOMIC LOSS In commercial settings, when there is no large disparity in bargaining power, economic 
losses from a product injuring itself cannot be recovered in tort actions.  Utah Int’l, Inc. v. 
Caterpillar Tractor Co., 775 P.2d 741 (1989). 

JOINT & SEVERAL 
LIABILITY  

Joint & several liability has been abolished where comparative fault applies, except for 1) 
intentional infliction of injury or damage; 2) vicarious liability; 3) strict liability for the 
manufacture or sale of a defective product; or 4) where there is a sound basis in public 
policy.  N.M. STAT. ANN. §41-3A-1. 
 
A release of liability executed in favor of one defendant does not extinguish liability of all 
joint tortfeasors unless the release specifically provides as such.  Martinez v. Albuquerque 
Collection Servs., Inc., 867 F. Supp. 1495 (D.N.M. 1994).  

PUNITIVE 
DAMAGES 
 

Punitive damages are available in tort, contract actions, and breach of warranty, where the 
defendant has a culpable mental state and its conduct is willful, wanton, malicious, 
oppressive, fraudulent, or reckless.  N.M. U.J.I. CIV. §§13-861 and 13-1827. 
 
Punitive damages are allowed in wrongful death actions.  N.M. STAT. ANN. §41-2-3. 

RIGHT TO 
CONTRIBUTION 
 

Right to contribution exists among joint tortfeasors, but a tortfeasor is not entitled to a 
money judgment for contribution until he has been discharged from common liability or 
paid more than his pro rata share.  N.M. STAT. ANN. §41-3-1(A) and (B). 
 
If a tortfeasor entered into a settlement, he is not entitled to recover contribution from 
another joint tortfeasor whose liability is not extinguished by the settlement.  N.M. STAT. 
ANN. §41-3-1(C). 
 
Pro rata shares shall be the proportion of the award equal to the ratio of each joint 
tortfeasor’s percentage of fault to the total fault attributed to all joint tortfeasors.  N.M. 
STAT. ANN. §41-3-1(D). 
 
Recovery against one tortfeasor does not release the others. Release of one tortfeasor does 
not discharge the others unless it so provides, but reduces the claim. Release of one joint 
tortfeasor does not relieve him of liability for contribution to other joint tortfeasors unless 
release is given before the other tortfeasor’s right to contribution accrues, and provides for 
a reduction of the injured person’s damages recoverable against all the other tortfeasors. 
N.M. STAT. ANN. §§41-3-3 to 41-3-8. 
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New Mexico provides for nonparty defense where a percentage of fault may be assessed 
against nonparties.  Lamkin v. Garcia, 106 N.M. 60 (1987).  

STATUTES OF 
LIMITATION 

Personal injury actions must be brought within three years.  N.M. STAT. ANN. §37-1-8.   
 
Wrongful death action must be brought within three years.  N.M. STAT. ANN. §41-2-2. 
 
Breach of warranty must be brought within four years of delivery.  N.M. STAT. ANN. §55-
2-725. 
 
Property damage actions must be brought within four years.  N.M. STAT. ANN. §37-1-4. 

SPECIAL 
DEFENSES 

Misuse is a defense to supplier in a strict product liability claim.  Van de Valde v. Volvo of 
America Corp., 744 P.2d 930 (N.M. 1987). 
 
In all strict liability cases the conduct of the party seeking traditional indemnification must 
have been passive before that party may recover full indemnification from the 
manufacturer of a defective product.  In re Consolidated Vista Hills Retaining Wall 
Litigation, 893 P.2d 438 (N.M.1995). 

STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in New Mexico. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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NEW YORK 
 

ASSUMPTION  
OF RISK 

Assumption of risk will not bar recovery, but will reduce the plaintiff’s award 
proportionally to his negligence.  N.Y. C.P.L.R. 1411. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

In any action brought to recover damages for personal injury, injury to property or 
wrongful death, where the plaintiff seeks to recover for economic loss, the court shall 
admit evidence of recovery from a collateral source except for life insurance, benefits 
provided under title XVIII of the social security act, or collateral sources entitled by law to 
liens against any recovery of the plaintiff.  If the court finds that any such cost or expense 
was or will, with reasonable certainty, be replaced or indemnified from any collateral 
source, it shall reduce the amount of the award by such finding, minus an amount equal to 
the premiums paid by the plaintiff for such benefits for the two-year period immediately 
preceding the accrual of such action and minus an amount equal to the projected future 
cost to the plaintiff of maintaining such benefits.  N.Y. C.P.L.R. 4545(c).  

COMPARATIVE 
FAULT  

In an action to recover damages for personal injury, property damage, or wrongful death, 
contributory negligence does not bar recovery.  Damages are diminished proportionately.  
N.Y. C.P.L.R. 1411. 

ECONOMIC LOSS Absent personal injuries or damages to property other than the defective product itself, a 
plaintiff has no cause of action in tort against a manufacturer for contractually based 
economic losses occasioned by the failure of a product to perform as intended.  Bocre 
Leasing Co. v. General Motors Corp., 84 N.Y.2d 685 (1995). 
 
The economic loss doctrine does not bar an action seeking recovery in tort if a product 
causes harm as a result of an accidental or cataclysmic occurrence.  Suffolk Laundry 
Services, Inc. v. Redux Corp., 238 A.D.2d 577 (2nd Dep’t. 1997). 
 
Tort damages are not generally recoverable where the product fails to meet the 
expectations of a customer and where the claimed injury is solely to the product itself.  The 
focus is whether or not the plaintiff is merely seeking the benefit of the bargain, which 
sounds in contract, or compensatory relief for personal injury or property damage, which, 
in appropriate circumstances, may be recoverable in tort.  Village of Groton v. Tokheim 
Corp., 202 A.D.2d 728 (3d Dep’t. 1994). 

JOINT & SEVERAL 
LIABILITY 

Generally, subject to some exceptions, defendants are jointly and severally liable.  
However, in a product liability case involving multiple joint tortfeasors, a tortfeasor 50 
percent or less liable will not be required to pay more than his equitable share for 
noneconomic loss sustained by the plaintiff.  N.Y. C.P.L.R. 1601-1603; 1602 sub. 10. 
 
A defendant 50 percent or less liable is entitled to pay no more than his equitable share 
even where fault is attributed to a non-party, bankrupt tortfeasor.  Kharmah v. 
Metropolitan Chiropractic Ctr., 288 A.D.2d 94 (1st Dep’t 2001). 

PUNITIVE 
DAMAGES 

Punitive damages are recoverable in tort actions, including product liability suits, where a 
plaintiff proves through preponderance of the evidence, that the defendant’s actions 
display exceptional misconduct that surpasses negligence.  Home Ins. Co. v. American 
Home Prods. Corp., 75 N.Y.2d 196 (1990). 
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Corporate defendants cannot be held liable for punitive damages unless it can be 
demonstrated that a “superior officer” of the corporation ordered, participated, or ratified 
the injurious conduct.  Camillo v. Geer, 185 A.D.2d 192 (1st Dep’t 1992). 
 
For any injury, an action may be brought or continued against the personal representative 
of the decedent, but punitive damages shall not be awarded nor penalties adjudged in any 
such action brought to recover damages for personal injury.  N.Y. EST. POWERS & TRUSTS 
LAW §11-3.2. 
 
Punitive damages are recoverable in wrongful death suits.  N.Y. EST. POWERS & TRUSTS 
LAW §5-4.3(b). 
 
Punitive damages are allowed in strict product liability case where theory of liability was 
failure to warn and there is evidence of wantonness or conscious disregard for others. 
Home Ins. Co. v. American Home Prods. Corp., 551 N.Y.S.2d 481 (Ct. App. 1990).  

RIGHT TO 
CONTRIBUTION 

A party may claim right to contribution whether or not an action has been brought or a 
judgment rendered against the person from whom contribution is sought.  No person shall 
be required to contribute an amount greater than his equitable share as determined in 
accordance with his relative culpability.  It may be asserted by cross-claim, counter-claim, 
or third party claim in a pending action, or in a separate action.  N.Y. C.P.L.R. 1401 to 
1404. 
 
A release reduces the claim of the releaser against the other tortfeasors by the greatest of: 
the amount stipulated in the release, the amount actually paid for the release, or the amount 
of the released tortfeasor’s equitable share of damages.  N.Y. GEN. OBLIG. LAW §15-108. 
 
For multidefendants, the “aggregate” approach to offsetting the settling defendant’s share 
of liability is to be used.  This approach compares the total amounts paid in settlement by 
all settling defendants, to the total amount of apportioned liability.  The greater amount 
represents the set-off.  Didner v. Keene Corp., 82 N.Y.2d 342 (1993). 
 
New York’s highest court has adopted the “settlement-first” method, where the court will 
reduce a verdict by the amount of the plaintiff’s settlement with another defendant before 
reducing the verdict for the plaintiff’s comparative fault.  Whalen v. Kawasaki Motors 
Corp., 92 N.Y.2d 288 (1998). 
 
A release will relieve the settling party from liability for any claims for contribution; it 
similarly precludes the settling party from bringing any claim for contribution against any 
other person.  N.Y. GEN. OBLIG. LAW §15-108(b), §15-108(c). 

SPECIAL 
DEFENSES  

A manufacturer of a product reasonably safe for its intended use will not be held liable for 
personal injury under strict liability or negligence, based on a design defect, if it has been 
substantially modified and proximately causes the plaintiff’s injuries after it has left the 
possession and control of the manufacturer.  Amatulli v. Delhi Constr. Corp., 77 N.Y.2d 
525 (1991). 

STATUTES OF 
LIMITATION 

Personal injury actions based on strict product liability or negligence must be brought 
within three years.  N.Y. C.P.L.R. 214. 
 
Wrongful death actions must be brought within two years after the decedent`s death.  
Note: An action on behalf of a decedent whose death was caused by the terrorist attacks on 
Sept. 11, 2001, other than a decedent identified by the attorney general of the United States 
as a participant or conspirator in such attacks, must be commenced within two years and 
six months after the decedent`s death.  N.Y. EST. POWERS & TRUSTS LAW § 5-4.1. 
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Breach of warranty actions must be brought within four years.  N.Y. U.C.C. §2-725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in New York.  

STRUCTURED 
SETTLEMENT 

In an action to recover damages for personal injury, property damage, or wrongful death, 
where future damages are in excess of $250,000, the court shall enter a judgment for the 
amount of the present value of an annuity contract that will provide periodic installments, 
unless claimant and any liable party consent to a different judgment.  The statute further 
provides for posting and maintaining security, failure to make payment, death of judgment 
creditor, adjustments, settlements, and insurance.  N.Y. C.P.L.R. 5041 to 5049. 
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NORTH CAROLINA 
 

ASSUMPTION  
OF RISK 

Assumption of risk bars recovery in negligence.  Walser v. Coley, 205 S.E.2d 366 (N.C. 
1974). 
 
Note: North Carolina does not recognize strict liability in product liability actions.  N.C. 
GEN. STAT. §99B-1.1. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Contributory negligence is a complete bar to recovery to claims of negligence or implied 
warranty.  N.C. GEN. STAT. §99B-4(2). 

ECONOMIC LOSS North Carolina has adopted the economic loss rule under which purely economic losses are 
not recoverable in tort.  Chicopee, Inc. v. Sims Metal Works, Inc., 391 S.E.2d 211 (1990). 
 
A plaintiff may seek damages in a negligence action where a defective product causes 
personal injury or damage to property other than the property that was the subject of the 
contract.  Mason v. Yontz, 403 S.E.2d 536 (1991). 

PUNITIVE 
DAMAGES 

Punitive damages may be awarded only if the claimant proves that the defendant is liable 
for compensatory damages, and proves by clear and convincing evidence that fraud, 
malice, or willful or wanton conduct was present.  N.C. GEN. STAT. §1D-15(a), (b). 
 
Punitive damages will not be awarded against a person solely on the basis of vicarious 
liability for the acts or omissions of another.  N.C. GEN. STAT. §1D-15(c). 
 
Punitive damages may be awarded against a person only if that person participated in the 
conduct constituting the aggravating factor giving rise to the punitive damages or if, in the 
case of a corporation, the officers, directors, or managers of the corporation participated in 
or condoned the conduct constituting the aggravating factor giving rise to punitive 
damages.  N.C. GEN. STAT. §1D-15(a). 
 
Punitive damages shall not be awarded against a person solely for breach of contract.  
Stanback v. Stanback, 297 N.C. 181 (1979). 
 
Punitive damages awarded against a defendant shall not exceed three times the amount of 
compensatory damages or two hundred fifty thousand dollars ($250,000), whichever is 
greater.  N.C. GEN. STAT. §1D-25. 
  
Punitive damages may be allowed in wrongful death actions.  N.C. GEN. STAT. §28A-18-
2(b)(5). 

RIGHT TO 
CONTRIBUTION 

North Carolina has adopted the Uniform Contribution Among Tortfeasors Act whereby 
two or more persons, who become jointly or severally liable in tort for the same injury to 
person or property or for the same wrongful death, retain a right of contribution among 
them even though judgment has not been recovered against all or any of them.  (There is 
no apportionment of fault).  N.C. GEN. STAT. §1B-1(a). 
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The right of contribution exists only in favor of a tortfeasor who has paid more than his pro 
rata share of the common liability, and his total recovery is limited to the amount paid by 
him in excess of his pro rata share.  No tortfeasor is compelled to make contribution 
beyond his own pro rata share of the entire liability.  N.C. GEN. STAT. §1B-1(b). 
 
A tortfeasor who enters into a settlement with a claimant is not entitled to recover 
contribution from another tortfeasor whose liability for the injury or wrongful death has 
not been extinguished nor in respect to any amount paid in a settlement which is in excess 
of what was reasonable.  N.C. GEN. STAT. §1B-1(d). 
 
A liability insurer, who by payment has discharged in full or in part the liability of a 
tortfeasor and has thereby discharged in full its obligation as insurer, succeeds to the 
tortfeasor's right of contribution to the extent of the amount it has paid in excess of the 
tortfeasor's pro rata share of the common liability.  This provision does not limit or impair 
any right of subrogation arising from any other relationship.  N.C. GEN. STAT. §1B-1(e). 
 
Where one tortfeasor is entitled to indemnity from another, the right of the indemnity 
obligee is for indemnity and not contribution, and the indemnity obligor is not entitled to 
contribution from the obligee for any portion of his indemnity obligation.  N.C. GEN. STAT. 
§1B-1(f). 

SPECIAL 
DEFENSES 

Breach of express warranty is the only product liability action available against a seller 
who acquired a sold product, in a sealed container, or had no reasonable opportunity to 
inspect, as long as the manufacturer is subject to the state’s jurisdiction and has not been 
judicially declared insolvent, and the seller did not mishandle or damage the product. 
(Abrogates the privity requirement in breach of implied warranty claims).  N.C. GEN. 
STAT. §99B-2. 
 
No manufacturer or seller shall be held liable in any product liability action if the use of 
the product was contrary to any express warnings if the user knew or with the exercise of 
reasonable and diligent care should have known of such instructions or warnings; or the 
user knew of or discovered a defect and then unreasonably exposed himself to the danger; 
or the claimant failed to exercise reasonable care and such failure was a proximate cause of 
the injury.  N.C. GEN. STAT. §99B-4. 
 
Where proximate cause of injury, death, or damage was an alteration or modification by a 
party other than the manufacturer or seller, the manufacturer or seller will not be liable 
unless they consented or instructed the party to make the alteration or modification.  N.C. 
GEN. STAT. §99B-3. 

STATUTES OF 
LIMITATION 

Personal injury or property damage actions (beyond damage to the product itself), must be 
brought within three years and accrue when harm becomes apparent or ought to have been 
apparent to claimant, but they can not accrue more than ten years after the last act or 
omission of defendant giving rise to the cause of action.  N.C. GEN. STAT. §1-52(16). 
 
Wrongful death actions must be brought within two years.  N.C. GEN. STAT. §1-53(4). 
 
Except where bodily injury is an essential element of the cause of action, the statute of 
limitations for breach of warranty is four years.  N.C. GEN. STAT. §25-2-725(1).   

STATUTES OF 
REPOSE  

Product liability actions must be brought within six years of initial purchase or 
consumption.  N.C. GEN. STAT. §1-50(a)(6). 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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NORTH DAKOTA 
 

ASSUMPTION  
OF RISK 

Assumption of risk is a defense on a modified comparative fault basis.  N.D. CENT. CODE 
§32-03.2-01 to 02. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Defendant is entitled to a reduction of economic damages to the extent they are covered by 
payment from a collateral source, not including life insurance, other death or retirement 
benefits, or any insurance or benefits purchased by the party recovering damages. 
N.D. CENT. CODE §32-03.2-06. 
 
Jury may not be informed of the possibility of reduction based on collateral sources.  N.D. 
CENT. CODE §32-03.2-10. 

COMPARATIVE 
FAULT 

North Dakota now has a modified comparative fault system where the plaintiff cannot 
recover if the plaintiff’s fault is as great as or exceeds the combined fault of all the other 
person’s who contributed to the injury.  N.D. CENT. CODE §32-03.2-02.   
 
Under this section, fault includes negligence, absolute liability, failure to warn, reckless or 
willful conduct, assumption of risk, misuse of product, failure to avoid injury, and product 
liability, including product liability involving negligence or strict liability or breach of 
warranty for product defect.  N.D. CENT. CODE §32-03.2-02.   

ECONOMIC LOSS The economic loss theory bars tort claims when the only damage is to the defective 
product itself.  Hagert v. Hatton Commodities, Inc., 350 N.W.2d 591 (N.D.1984). 
 
Damages to property other than the defective product itself are recoverable in a tort action. 
Clarys v. Ford Motor Co., 592 N.W.2d 573 (1999). 
 
Economic loss doctrine applies to consumer purchasers as well as to commercial 
transactions.  Steiner v. Ford Motor Co., 606 N.W.2d 881 (2000). 

JOINT & SEVERAL 
LIABILITY  

Joint and several liability has been abolished.  The fact finder must apportion the fault of 
all persons (party or non-party), and liability is several only.  N.D. CENT. CODE §32-03.2-
02. 
 
Each party is liable only for the amount of damages attributable to the percentage of fault 
of that party, except that any persons who act in concert in committing a tortious act or aid 
or encourage the act, or ratifies or adopts the act for their benefit, are jointly liable for all 
damages attributable to their combined percentage of fault.  N.D. CENT. CODE §32-03.2-
02.       

PUNITIVE 
DAMAGES 

Punitive damages are allowed if clear and convincing evidence of oppression, fraud, or 
actual malice is shown.  The amount of damages awarded in a case may not exceed the 
greater of twice he amount of compensatory damages or $250,000.  The defendant’s 
financial condition is not admissible as evidence for purposes of determining punitive 
damages.  Upon request by either party the court shall make a decision on punitive 
damages separate from findings of liability or compensatory relief.  N.D. CENT. CODE §32-
03.2-11. 
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RIGHT TO 
CONTRIBUTION 

Since a party is only responsible for its own share of fault, it may not seek contribution 
from others.  Target Stores, a Div. of Dayton Hudson Corp. v. Automated Maint. Servs. 
Inc., 492 N.W.2d 899 (N.D. 1992).  

SPECIAL 
DEFENSES  

No manufacturer or seller is liable when an unforeseeable alteration or modification of the 
product was a substantial contributing cause of the accident.  N.D. CENT. CODE §28-01.3-
03. 
 
In any products liability action maintained against a seller of a product who did not 
manufacture the product,  the claim shall be dismissed, unless the plaintiff can show   
control, or provision of warnings to the manufacturer; actual knowledge of the defect, or 
creation of the defect.  N.D. CENT. CODE §28-01.3-04. 
 
For product liability action commenced against a seller for defective design, or inadequate 
warnings, the manufacturer from whom the product was acquired by the seller may be 
required to assume the cost of defense of the action, and any liability that may be imposed 
on the seller.  The obligation to assume the seller's cost of defense should also extend to an 
action in which the manufacturer and seller are ultimately found not liable.  N.D. CENT. 
CODE §28-01.3-05. 
 
There is a rebuttable presumption that a product is free from any defect or defective 
condition where the plans, designs, warnings, or instructions for the product or the 
methods and techniques of manufacturing, inspecting, and testing the product were in 
conformity with government standards.  N.D. CENT. CODE §28-01.3-09. 

STATUTES OF 
LIMITATION 

Property damage and personal injury actions must be brought within six years.  N.D. 
CENT. CODE §28-01-16. 
 
Wrongful death actions must be brought within two years.  N.D. CENT. CODE §28-01-18. 
 
Breach of warranty actions must be brought within four years.  N.D. CENT. CODE §41-02-
104. 

STATUTES OF 
REPOSE  

There is no statute of repose for product liability actions in North Dakota. 

STRUCTURED 
SETTLEMENT 

If a separate award is made for continuing custodial care, any party may make periodic 
payment, as approved by the court, provided payment is adequately, secured with the 
obligation terminating upon the death of the injured person.  N.D. CENT. CODE §32-03.2-
09 104. 
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OHIO 
 

ASSUMPTION 
OF RISK 

The express or implied assumption of the risk is generally a complete bar to the recovery. 
OHIO REV. CODE ANN. §2315.42(B). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

Collateral benefits may not be considered when awarding damages under the Ohio 
Products Liability Act.  Ohio ex rel. Ohio Academy of Trial Lawyers v. Sheward, 86 Ohio 
St.3d 451 (1999). 

COMPARATIVE 
FAULT 

Contributory negligence may be asserted as an affirmative defense to a product liability 
action against a supplier.  A claimants’ contributory tortuous conduct does not bar the 
recovery of damages where it is no greater than the combined tortuous conduct of the other 
parties from whom recovery is sought.  OHIO REV. CODE ANN. §§2315.19, 2315.20 and 
2315.43.   

ECONOMIC LOSS Economic loss may not be recovered in strict liability in the absence of injury to persons or 
damage to property other than the defective product itself.  Chemtrol Adhesives, Inc. v. 
Am. Mfrs. Mut. Ins. Co., 537 N.E.2d 624 (1989); Ohio Dep’t of Admin. Serv. v. Robert P. 
Madison Int’l, Inc., 741 N.E.2d 551, 556 (2000). 

JOINT & SEVERAL 
LIABILITY 

Joint and Several liability exists when the damage is caused by “the joint or concurrent 
wrongful acts of two or more persons.”  Bowling v. Heil Co., 31 Ohio St. 277 (1987). 

PUNITIVE 
DAMAGES 

There are no caps for punitive damages under the Ohio Products Liability Act.  To recover 
punitive damages a plaintiff must show by clear and convincing evidence that the resultant 
harm was caused by manufacturer or supplier misconduct that demonstrated a flagrant 
disregard for user safety.  OHIO REV. CODE ANN. §2307.80(A).
 
Punitive damages are not recoverable unless compensatory damages have already been 
assessed and the defendant’s actions or omissions demonstrate malice, aggravated or 
egregious fraud, oppression or insult.  OHIO REV. CODE ANN. §2315.21(B). 
 
The fact that a product is defective does not exclusively establish that punitive damages are 
warranted.  OHIO REV. CODE ANN. §2307.80(A).

 
RIGHT TO 
CONTRIBUTION 

 
If one or more persons are jointly and severally liable in tort for the same injury or loss to 
person or property or for the same wrongful death, there may be a right of contribution 
even though judgment has not been recovered against all or any of them.  No tortfeasor 
may be compelled to make contribution beyond that tortfeasor's own proportionate share of 
the common liability.  There is no right of contribution in favor of any tortfeasor against 
whom an intentional tort claim has been alleged and established.  OHIO REV. CODE ANN. 
§2307.25(A). 
 
A tortfeasor who enters into a settlement with a claimant is not entitled to contribution 
from another tortfeasor whose liability for the injury or loss to person or property or the 
wrongful death is not extinguished by the settlement, or in respect to any amount paid in a 
settlement that is in excess of what is reasonable.  OHIO REV. CODE ANN. §2307.25(B). 
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A liability insurer that by payment has discharged in full or in part the liability of a 
tortfeasor and has discharged in full by the payment its obligation as insurer is subrogated 
to the tortfeasor's right of contribution to the extent of the amount it has paid in excess of 
the tortfeasor's proportionate share of the common liability.  This division does not limit or 
impair any right of subrogation arising from any other relationship.  OHIO REV. CODE ANN. 
§2307.25(C). 
 
If one tortfeasor is entitled to indemnity from another, the right of the indemnity obligee is 
for indemnity and not contribution, and the indemnity obligor is not entitled to contribution 
from the obligee for any portion of the indemnity obligation.  OHIO REV. CODE ANN. 
§2307.25(D). 
 
Whether or not judgment has been entered in an action against two or more tortfeasors for 
the same injury or loss to person or property or for the same wrongful death, contribution 
may be enforced by separate action.  OHIO REV. CODE ANN. §2307.25(G). 
 
The satisfaction of the judgment does not impair any right of contribution.  OHIO REV. 
CODE ANN. §2307.27(A). 

SPECIAL 
DEFENSES 

A manufacturer is not responsible for harm caused by a product if the product was 
substantially altered after leaving the manufacturer’s control.  Temple v. Wean United, 
Inc., 50 Ohio St.2d 317 (1977). 
 
A product is not defective if at the time it left the manufacturer’s control, a practical and 
technically feasible alternative design or formulation was not available that could have 
prevented the harm claimed without substantially impairing the intended use of the 
product.  OHIO REV. CODE ANN. §2307.75(F). 

STATUTES OF 
LIMITATION 

Tort claims for recovery for bodily injury or damage to personal property are subject to a 
two-year statute of limitations (Discovery Rule applies).  OHIO REV. CODE §2305.10. 
 
Claims for Wrongful Death must be brought within two years.  OHIO REV. CODE 
§2125.02(D). 
 
Breach of Warranty actions must be brought within four years.  OHIO REV. CODE ANN. 
§1302.98(B). 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Ohio. 

STRUCTURED 
SETTLEMENT 

If future damages in a tort action exceed $200,000 and 25 percent of the total past and 
future damages, upon motion a hearing will be ordered by the court to determine periodic 
payment or lump sum.  OHIO REV. CODE ANN. §2323.56. 
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OKLAHOMA 
 

ASSUMPTION 
OF RISK 

The defense of voluntary assumption of risk can totally bar recovery in a products liability 
action.  Kirkland v. General Motors Corp., 521 P.2d 1353 (Okla. 1974). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

Compensation received by the injured party from a collateral source wholly independent of 
the wrongdoer, does not operate to lessen the damages recoverable from the wrongdoer.  
OKLA. STAT. tit. 23, §61.  
 
Damages will be lessened if collateral source funds come from an insurance policy 
procured by the defendant for which a premium was paid.  Overtuff v. Hart, 531 P.2d 1035 
(Okla. 1975). 

COMPARATIVE 
FAULT 

Oklahoma does not employ a system of comparative responsibility in strict liability 
product liability cases.  Kirkland v. General Motors Corp., 521 P.2d 1353 (Okla. 1974). 
 
For negligence actions resulting in personal injuries or wrongful death, or injury to 
property, contributory negligence shall not bar a recovery, unless: any negligence of the 
person so harmed, is of greater degree than any negligence of the person causing such 
damage, or unless: any negligence of the person so harmed, is of greater degree than the 
combined negligence of any persons causing such damage.  OKLA. STAT. tit. 23, §13.

ECONOMIC LOSS No action lies in products liability for injuries only to the product itself resulting in purely 
economic loss. However, recovery is allowed for personal injury and damage to property 
other than the product itself.  Waggoner v. Town & Country, 808 P.2d 649 (Okla. 1990). 
 
Damages to the defective product itself are recoverable under a products liability theory if 
there is also personal injury and/or injury to “other property”.  Dutsch v. Sea Ray Boat, 
Inc., 845 P.2d 187 (Okla.1992). 

JOINT & SEVERAL 
LIABILITY 

Joint tortfeasors are entirely responsible for damages if the plaintiff is free from 
negligence.  Brigance v. Velvet Dove Restaurant, 756 P.2d 1232 (1988). 
 
When two or more persons become jointly or severally liable in tort for the same injury to 
person or property or for the same wrongful death, there is a right of contribution among 
them even though judgment has not been recovered against all or any of them.  OKLA. 
STAT. tit. 12, §832(A).

 
PUNITIVE 
DAMAGES 

 
In Oklahoma, punitive damages may be assessed under theories of negligence or products 
liability, but not under contractual or breach of warranty theories.  Waggoner v. Town & 
Country, 808 P.2d 649 (Okla. 1990). 
 
When a jury finds by “clear and convincing” evidence that the defendant: (1) acted in 
“reckless disregard for the rights of others,” the award is limited to the greater of $100,000 
or actual damages awarded; or (2) acted intentionally and with malice, the award is limited 
to $500,000 or two times the award of actual damages.  The limit does not apply if the 
court finds evidence beyond a reasonable doubt that the defendant acted intentionally and 
with malice in conduct life-threatening to humans.  OKLA. STAT. ANN. tit. 23, §9.1.
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RIGHT TO 
CONTRIBUTION 

When two or more persons become jointly or severally liable in tort for the same injury to 
person or property or for the same wrongful death, there is a right of contribution among 
them even though judgment has not been recovered against all or any of them.  OKLA. 
STAT. tit. 12, §832(A). 
 
There is no right of contribution in favor of any tortfeasor who has intentionally caused or 
contributed to the injury or wrongful death.  OKLA. STAT. tit. 12, §832(C). 
 
A tortfeasor who enters into a settlement agreement, which does not extinguish the liability 
of another tortfeasor, has no right of contribution from the latter.  In addition, a tortfeasor 
is not entitled to contribution for any amount paid in a settlement which is unreasonable.  
OKLA. STAT. tit. 12, §832(H)(2). 

SPECIAL 
DEFENSES 

A product that is incapable of being made safe under present technology, but social need 
warrants its production raises a defense to bar recovery.  McKee v. Moore, 648 P.2d 21 
(1982). 
 
There is no duty-to-warn of a danger that is obvious or generally known regarding a 
product.  Duane v. Oklahoma Gas & Elec. Co., 833 P.2d 284 (1992). 
 
If user/consumer misuse is the sole proximate cause of injury, then he will be completely 
barred from recovery.  Hutchins v. Silicone Specialties, Inc., 881 P.2d 64 (1993). 
 
State of the Art defense is recognized where liability is only imposed if a product was 
defective when first distributed, not at the time the plaintiff was injured.  Smith v. Minster 
Mach. Co., 669 F.2d 628 (1982). 

STATUTES OF 
LIMITATION 

Personal Injury and property damage actions must be brought within two years.  OKLA. 
STAT. ANN. tit. 12, §95. 
 
Wrongful death actions must be brought within two years.  OKLA. STAT. ANN. tit. 12, 
§1053. 
 
Breach of Warranty actions must be commenced within five years.  OKLA. STAT. ANN. tit. 
12A, §2-725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Oklahoma. 

STRUCTURED 
SETTLEMENT 

Oklahoma adopted the ''Structured Settlement Protection Act of 2001'' to regulate 
arrangements for periodic payment of damages for personal injuries or sickness established 
by settlement or judgment in resolution of a tort claim; the principal object being to protect 
the payee and the payee's dependents from transferring the right to periodic payments in 
settlement of a personal injury claim.  OKLA. STAT. tit. 12, §3238, et seq. 
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OREGON 
 

ASSUMPTION 
OF RISK 

Assumption of risk is not a defense and has been replaced with comparative fault.  OR. 
REV. STAT. §18.470. 

CAPS ON 
NONECONOMIC 
DAMAGES 

Except for tort actions against public bodies the amount awarded for noneconomic 
damages shall not exceed $500,000.  OR. REV. STAT. §31.710. 

COLLATERAL 
SOURCE RULE 

Oregon allows for the introduction of evidence of collateral source payments after trial, but 
prior to final judgment.  OR. REV. STAT. §18.580. 

COMPARATIVE 
FAULT 
 

Oregon’s comparative fault statutes apply in strict liability where a plaintiff’s negligence 
will be proportionally reduced to his contributory negligence.  However, a plaintiff cannot 
recover if his or her fault is greater than the combined fault of the defendant(s), third-party 
defendant(s), and any person with whom the plaintiff has settled.  OR. REV. STAT. 
§18.470(1)-(2). 

ECONOMIC LOSS Mere economic loss unaccompanied by physical injury to property will not suffice for a 
product liability claim.  However, a showing of physical injury to property allows a 
plaintiff to recover in a products liability action even though the only alleged damages are 
damages to the product itself.  Bancorp Leasing & Fin. Corp. v. Augusta Aviation Corp., 
813 F.2d 272 (9th Cir. 1987) (applying Oregon law); Russell v. Deere & Co., 61 P.3d 955 
(Or. 2003).  

JOINT & SEVERAL 
LIABILITY 

Under comparative negligence, any civil action arising out of bodily injury, death or 
property damage, the liability of each defendant for damages awarded to plaintiff shall be 
several only and shall not be joint.  OR. REV. STAT. §31.610. 

PUNITIVE 
DAMAGES 

A party’s initial pleading may not contain a claim for punitive damages. A party must 
amend the pleading to add a claim for punitive damages.  OR. REV. STAT. §31.725(1)-(2).  
 
In a product liability civil action, punitive damages shall not be recoverable unless it is 
proven by clear and convincing evidence that the party against whom punitive damages are 
sought has acted with malice or has shown a reckless and outrageous indifference to a 
highly unreasonable risk of harm and has acted with a conscious indifference to the health, 
safety and welfare of others.  OR. REV. STAT. §30.925(1) and §31.730. 

RIGHT TO 
CONTRIBUTION  

Upon motion made not later than one year after judgment has become final, the court shall 
determine whether all or part of a party's share of the obligation determined is 
uncollectible.  If the court determines that all or part of any party's share of the obligation 
is uncollectible, the court shall reallocate any uncollectible share among the other parties. 
The reallocation shall be made on the basis of each party's respective percentage of fault 
determined by the trier of fact.  The claimant's share of the reallocation shall be based on 
any percentage of fault determined to be attributable to the claimant by the trier of fact, 
plus any percentage of fault attributable to a person who has settled with the claimant.   
Reallocation of obligations under this subsection does not affect any right to contribution 
from the party whose share of the obligation is determined to be uncollectible.  Unless the 
party has entered into a covenant not to sue or not to enforce a judgment with the claimant, 
reallocation under this subsection does not affect continuing liability on the judgment to 
the claimant by the party whose share of the obligation is determined to be uncollectible.  
OR. REV. STAT. §31.610(3). 
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Notwithstanding the aforementioned, a party's share of the obligation to a claimant may 
not be increased by reason of reallocation if:  
 
(a) The percentage of fault of the claimant is equal to or greater than the percentage of fault 
of the party as determined by the trier of fact; or  
 
(b) The percentage of fault of the party is 25 percent or less as determined by the trier of 
fact. 
OR. REV. STAT. §31.610(4). 

SPECIAL 
DEFENSES 

It shall be a defense to a product liability civil action that an alteration or modification of a 
product occurred without consent or does not conform to manufacturer, distributor, seller 
or lessor instructions/specifications.  OR. REV. STAT. §30.915. 
 
It is an arguable presumption in a products liability civil action that a product as 
manufactured and sold or leased is not unreasonably dangerous for its intended use.  OR. 
REV. STAT. §30.910. 
 
The seller is not liable when the product is delivered in a safe condition, and subsequent 
mishandling or other causes make it harmful at the time it is consumed.  Seeborg v. 
General Motors Corp., 284 Or. 695 (1978). 
 
Misuse of a product is a defense that may bar recovery in product liability actions.  Wilson 
v. B. F. Goodrich Co., 52 Ore. App. 139 (1980). 

STATUTES OF 
LIMITATION 

Oregon’s wrongful death statute provides that wrongful death actions must be brought 
within three years of discovering the injury that caused the decedent’s death, but not later 
than three years after the death.  OR. REV. STAT. §30.020.  
 
Breach of Warranty actions must be commenced within four years.  OR. REV. STAT. 
§72.7250(2). 
 
In no event shall any action for negligent injury to person or property of another be 
commenced more than 10 years from the date of the act or omission complained of. 
(Applies to products liability and/or negligence, and does not serve as an extension for any 
period of limitation).  OR. REV. STAT. §12.115.  
 
A product liability civil action for personal injury or property damage must be commenced 
not later than the earlier of: 
(a) Two years after the date on which the plaintiff discovers, or reasonably should have 
discovered, the personal injury or property damage and the causal relationship between the 
injury or damage and the product, or the causal relationship between the injury or damage 
and the conduct of the defendant; or  
(b) Ten years after the date on which the product was first purchased for use or 
consumption.  OR. REV. STAT. §30.905(2). 

STATUTES OF 
REPOSE 

Except for Asbestos and Breast Implants, a product liability civil action may not be 
brought for any death, personal injury or property damage that is caused by a product and 
that occurs more than eight years after the date on which the product was first purchased 
for use.  OR. REV. STAT. §30.905(1). 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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PENNSYLVANIA 
 

ASSUMPTION 
OF RISK 

Assumption of risk is a defense in cases of strict liability which will bar recovery.  Wagner 
v. Firestone Tire & Rubber Co., 890 F.2d 352 (3d Cir. 1989).  

CAPS ON 
NONECONOMIC 
DAMAGES 

Damages arising from the same cause of action or transaction or occurrence or series of 
causes of action or transactions or occurrences shall not exceed $ 500,000 in the aggregate. 
42 PA. CONS. STAT. ANN. §8553(b). 

COLLATERAL 
SOURCE RULE  

If a claimant receives or is entitled to receive benefits under a policy of insurance other 
than a life insurance policy as a result of losses recoverable for noneconomic damages, the 
amount of such benefits shall be deducted from the amount of damages which would 
otherwise be recoverable.  42 PA. CONS. STAT. ANN. §8553(d). 

COMPARATIVE 
FAULT 

In strict liability, contributory negligence is not a defense that will bar recovery.  Parks v. 
Allied Signal Inc., 113 F.3d 1327 (3d Cir. 1997). 
 
Generally, in all actions brought to recover damages for negligence resulting in death or 
injury to person or property, the fact that the plaintiff may have been guilty of contributory 
negligence will not bar a recovery by the plaintiff where such negligence was not greater 
than the causal negligence of the defendant or defendants against whom recovery is 
sought, but any damages sustained by the plaintiff shall be diminished in proportion to the 
amount of negligence attributed to the plaintiff.  42 PA. CONS. STAT. ANN. §7104(a). 

ECONOMIC LOSS Recovery in tort is barred in product liability actions where the only damage alleged is to 
the product itself, whether or not the defect posed a risk of other damage or injury or 
manifested itself in a sudden and calamitous occurrence.  REM Coal Co. v. Clark Equip. 
Co., 563 A.2d 128 (Pa.Super.1989); Longport Ocean Plaza Condo., Inc. v. Cato & Assoc., 
Inc., 2002 U.S.Dist.LEXIS 4609 (E.D.Pa. 2002) (applying New Jersey law). 
 
The economic loss doctrine permits a tort claim for damages to “other property”.  2-J Corp. 
v. Tice, 126 F.3d 539 (3rd Cir. 1997). 

JOINT & SEVERAL 
LIABILITY 

For multidefendant situations, including strict liability, a defendant's liability shall be 
several and not joint.  Damages will be apportioned among the defendants based on their 
proportionate share of liability.  42 PA. CONS. STAT. ANN. §7102(b.1)(1) and (2). 
 
However, a defendant who is found to be at least 60% at fault, or who is found liable in an 
intentional tort action, will have joint and several liability, and will have a judgment in the 
total dollar award entered against him with the right of contribution. 
42 PA. CONS. STAT. ANN. §7102(3) and (4). 
 
Any party may request the fact finder to consider the fault percentage of any nonparty who 
has entered into a release with the plaintiff.  42 PA. CONS. STAT. ANN. §7102(b.2). 
 
In the event of a joint tortfeasor settlement, three releases are available: 

1. “General” release, which discharges liability of the settling joint tortfeasor and all 
other joint tortfeasors despite no payment made by the others;   

2. “Pro tanto” or “dollar-for-dollar” release, where only the settling joint tortfeasor 
is discharged, but does reduce the liability of the others by the amount paid;   

3. “Pro rata” release which only discharges the settling tortfeasor, but reduces the 
non-settling tortfeasors liability by the settler’s proportionate share of liability.  
Buttermore v. Aliquippa Hospital, 522 Pa. 325 (1989). 
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PUNITIVE 
DAMAGES 

Punitive damages are recoverable in actions in strict liability and negligence where the 
court has determined the existence of outrageous conduct and reckless indifference.  SHV 
Coal, Inc. v. Continental Grain Co., 526 Pa. 489 (1991). 
 
Punitive damages are not awarded in exclusive actions for breach of warranty.  13 PA. 
CONS. STAT. ANN §2714. 

RIGHT TO 
CONTRIBUTION 

A joint tortfeasor compelled to pay more than its percentage share of liability may seek 
contribution from the other joint tortfeasors.  42 PA. CONS. STAT. ANN. §7102. 
 
A settling joint tortfeasor who receives a “general” release has a right of contribution from 
the other joint tortfeasors.  Buttermore v. Aliquippa Hospital, 522 Pa. 325 (1989) 
 
A settling joint tortfeasor who receives a “pro tanto” release has no right of contribution 
from the other joint tortfeasors.  In the event that the settling joint tortfeasor has paid less 
than its proportionate share of the liability, the non-settling joint tortfeasor has a claim for 
contribution for the difference between what the settler paid and the proportionate liability 
assigned to the settler.  42 PA. CONS. STAT. ANN. §8324. 
 
A settling joint tortfeasor who receives a “pro rata” release has no right of contribution 
from the other joint tortfeasors, nor can they exercise any right of contribution as well.  
Walton v. Avco Corp., 530 Pa. 568 (1992).   

SPECIAL 
DEFENSES 

A products supplier will not be held strictly liable for inherently dangerous products unless 
it fails to give adequate warning of the danger.  Mauzur v. Merck & Co., Inc., 964 F.2d 
1348 (3d Cir. 1992). 
 
A manufacturer is not liable for reasonably foreseeable injuries caused by substantial 
changes or abnormal use after the initial sale.  Brill v. Systems Resources, Inc., 405 Pa. 
Super. 603 (1991). 

STATUTES OF 
LIMITATION 

Property damage, personal injury or wrongful death actions shall be commenced within 
two years, whether in negligence or strict liability.  42 PA. CONS. STAT. ANN. §5524. 
 
Breach of warranty actions must be brought within four years of the date of sale.  13 PA. 
CONS. STAT. ANN. §2725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Pennsylvania. 

STRUCTURED 
SETTLEMENT 

The written offer of settlement shall contain an express clause and shall either in a 
specified sum with prompt cash payment, or contain a structured settlement plus any cash 
payment.  An offer that includes a structured settlement shall disclose the terms of payment 
underwritten by a financially responsible entity, the identity of the underwriter and the 
cost.  PA. R.CIV.P. NO. 238. 
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RHODE ISLAND 
 

ASSUMPTION 
OF RISK 

Assumption of Risk is a complete defense barring recovery to a product liability action, 
whether in strict liability or breach of warranty.  Fiske v. MacGregor, Div. of Brunswick, 
464 A.2d 719 (R.I. 1983). 

CAPS ON 
NONECONOMIC 
DAMAGES 

Every action brought under the noneconomic statute will be brought by the person(s) 
sustaining the loss of society, companionship and/or consortium.  Whenever any person or 
corporation is found liable under the wrongful death statutes it will be liable in damages 
for no less than two hundred fifty thousand dollars ($ 250,000).  R.I. GEN. LAWS §10-7-1.2. 

COLLATERAL 
SOURCE RULE 

Evidence of payments made to an injured party from sources independent of a tortfeasor is 
inadmissible and shall not diminish the tortfeasor's liability to the plaintiff.  Votolato v. 
Merandi, 747 A.2d 455. 

COMPARATIVE 
FAULT 

In all actions brought for personal injuries, death or for injury to property (including 
product liability strict liability, negligence, and warranty) the claimant’s comparative 
negligence will not bar a recovery, but damages will be diminished in proportion to the 
amount of negligence attributable to the claimant.   This is a so called “pure” comparative 
negligence statute where even if the plaintiff’s comparative fault is greater than 50 percent, 
he may still be awarded a recovery.  R.I. GEN. LAWS §9-20-4. 

ECONOMIC LOSS Where the contracting parties are sophisticated commercial entities of comparable 
economic strength and bargaining power, the seller- manufacturer is not liable as a 
tortfeasor for the buyer's economic losses.  Boston Inv. Prop. #1 State v. E.W. Burman, 
Inc., 658 A.2d 515 (R.I. 1995). 
 
The economic loss doctrine is not applicable to consumer transaction. Thus, when a cause 
of action arises under a contract and there is no privity of contract, an action in tort remains 
available, even if the damages are purely economic.  Rousseau v. K.N. Constr., Inc., 727 
A.2d 190 (R.I. 1999). 

JOINT & SEVERAL 
LIABILITY 

Each joint tortfeasor is jointly and severally liable for the entire amount of an injured 
party’s damages, and the injured party may choose to pursue and recover from just one, 
some, or all the joint tortfeasors.  Wilson v. Krasnoff, 560 A.2d 335 (R.I. 1989).  

PUNITIVE 
DAMAGES 

Punitive damages are recoverable in negligence or strict liability, but not in breach of 
warranty.  Punitive damages are awarded where the defendant acted maliciously, intending 
to harm the plaintiff.  Zarella v. Minn. Mutual Life Ins. Co., 824 A.2d 1249 (R.I. 2003). 

 
RIGHT TO 
CONTRIBUTION 

 
The right of contribution exists among joint tortfeasors; provided however, that when there 
is a disproportion of fault among joint tortfeasors, the relative degree of fault of the joint 
tortfeasors shall be considered in determining their pro rata shares.   
R.I. GEN. LAWS §10-6-3. 
 
A plaintiff may recover 100 percent of his or her damages from a joint tortfeasor who has 
contributed to the injury in any degree.  The joint tortfeasor may then seek contribution 
pursuant to statute either by a separate action or by impleading the fellow joint tortfeasor 
under third-party practice.  Roberts-Robertson v. Lombardi, 598 A.2d 1380 (R.I. 1991).
 
The recovery of a judgment by the injured person against one joint tortfeasor does not 
discharge the other joint tortfeasors.  R.I. GEN. LAWS §§10-6-1 and 10-6-6. 
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A release by the claimant of one joint tortfeasor does not relieve him from liability to make 
contribution to another joint tortfeasor, unless the release is given prior to the right of the 
joint tortfeasor to secure a money judgment for contribution has accrued, and provides for 
a reduction, to the extent of the pro rata share of the released tortfeasor, of the injured 
person's damages recoverable against all the other tortfeasors.  R.I. GEN. LAWS §10-6-8. 
 
A defendant, as a third-party plaintiff, may sue a non-party to the action who may be liable 
in plaintiff's claim against him.  It is immaterial whether the basis of the secondary liability 
is indemnity, subrogation, contribution, warranty or some other theory.  R.I. SUPER. CT. R. 
CIV. PROC. 14. 

SPECIAL 
DEFENSES 

No manufacturer or seller of a product shall be liable for product liability damages where a 
substantial cause of the injury, death, or damage was a subsequent alteration or 
modification.  R.I. GEN. LAWS § 9-1-32(2)(b). 

STATUTES OF 
LIMITATION 

Personal injury actions (strict liability, negligence, or breach of warranty) shall be 
commenced and sued within three years after the cause of action accrues.  R.I. GEN. LAWS 
§ 9-1-14(1). 
 
Wrongful Death actions must be brought within three years.  R.I. GEN. LAWS §10-7-1. 
 
Breach of warranty actions must be brought within four years after the cause of action has 
accrued, but applies only where the claim sounds in contract, not in tort.  R.I. GEN. LAWS 
§6A-2-725(1).  
 
Any action for breach of warranty arising out of an alleged design, inspection, testing or 
manufacturing defect, or any other alleged defect of whatsoever kind or nature in a 
product, must be commenced within ten years after the date the product was first 
purchased for use.  R.I. GEN. LAWS §6A-2-725(5). 

STATUTE OF 
REPOSE 

There is no relevant statute of repose for product liability actions in Rhode Island 

STRUCTURED 
SETTLEMENT 

In any action to recover damages for personal injury, injury to property, or wrongful death 
for which a judgment of one hundred fifty thousand ($150,000) dollars or more is entered, 
a post-judgment conference will be held for the purpose of determining the viability of a 
voluntary agreement for payment of the judgment in periodic installments.  R.I. GEN. 
LAWS §9-21-12. 
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SOUTH CAROLINA 
 

ASSUMPTION 
OF RISK 

In a strict liability action, assumption of risk will bar recovery if the plaintiff’s continued 
use of the product after discovering the defect was unreasonable. 
 
In a negligence action, the defense of assumption of risk is no longer an absolute bar to 
recovery, but is included as part of the comparative negligence analysis.  Nevertheless, a 
defendant must still plead assumption of the risk as an affirmative defense.  Davenport v. 
Cotton Hope Plantation Horizontal Prop. Regime, 333 S.C. 71 (S.C. 1998).

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

South Carolina has long followed the collateral source rule that compensation received by 
an injured party from a source wholly independent of the wrongdoer should not be 
deducted from the amount of damages owed by the wrongdoer to the injured party.  This 
rule applies to insurance proceeds; including accident insurance proceeds for personal 
injury, property insurance proceeds for damage to automobile, and insurance proceeds for 
fire damage losses.  Estate of Rattenni v. Grainger, 298 S.C. 276 (1989). 

COMPARATIVE 
FAULT 

The defense of contributory negligence is not a defense to a strict liability claim. However, 
if the user or consumer discovers the defect and is aware of the danger, and nevertheless 
proceeds unreasonably to make use of the product and is injured by it, he is barred from 
recovery.  S.C. CODE ANN. §15-73-20. 
 
A plaintiff in a negligence action may recover damages if the negligence is not greater than 
that of the defendant, and shall be reduced proportionally.  Nelson v. Concrete Supply Co., 
399 S.E. 2d 783 (S.C. 1991).  
 
(In strict liability, knowledge of the condition of the product will be imputed to the 
manufacturer, whereas in negligence, these elements must be proven).  Bragg v. Hi-
Ranger, Inc., 462 S.E.2d 321 (S.C. Ct. App. 1995). 

ECONOMIC LOSS There is no tort liability for a product defect if the damage suffered by plaintiff is only to 
the product itself.  Kershaw County Bd. of Ed. v. U.S. Gypsum Co., 396 S.E.2d 369 
(S.C.1990). 
 
While the economic loss rule generally does not apply when “other property” damage is 
proven, this exception is not met if the damage to the "other property" was, or should have 
been, contemplated by the contract.  Myrtle Beach Pipeline Corp. v. Emerson Elec. Co., 
843 F.Supp. 1027 (D.S.C. 1993) (applying South Carolina law). 

JOINT & SEVERAL 
LIABILITY 

Joint tortfeasors are jointly and severally liable to the plaintiff.  A plaintiff can choose to 
sue one, some, or all of the joint tortfeasors, and each joint tortfeasor is individually liable 
for the full amount of the plaintiff’s loss.  Furthermore, the plaintiff may sue them jointly 
in one suit, or individually in separate suits.  F. Patrick Hubbard & Robert L. Felix, The 
South Carolina Law of Torts, 283 (2d ed. 1997). 
 
Under South Carolina law, there can be no indemnity among mere joint tortfeasors.  
Parties that have no legal relation to one another and who owe the same duty of care to the 
injured party share a common liability and are joint tortfeasors without a right of indemnity 
between them.  S.C. CODE ANN. §15-38-10. 
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Common law indemnification does not apply among joint tortfeasors in strict liability. 
Scott by McClure v. Fruehauf Corp., 302 S.C. 364 (S.C. 1990). 

PUNITIVE 
DAMAGES 

In any civil action where punitive damages are claimed, the plaintiff has the burden of 
proving such damages by clear and convincing evidence.  S.C. CODE ANN. §15-33-135. 
 
Punitive damages are recoverable in a negligence cause of action when the defendant's 
conduct rises to the level of a willful, wanton, or malicious violation of the plaintiff's 
rights. A conscious failure to exercise due care constitutes willfulness.  McCourt v. 
Abernathy, 457 S.E.2d 603 (S.C. 1995). 
 
Punitive damages are not reduced by the proportion of plaintiff’s negligence under 
comparative negligence.  Clark v. Cantrell, 529 S.E.2d 528 (S.C. 2000). 
 
Recovery of punitive damages is not allowed under a cause of action based solely upon the 
South Carolina strict liability statute or on a warranty theory.  Barnwell v. Barber-Colman 
Co., 301 S.C. 534 (S.C. 1989). 

RIGHT TO 
CONTRIBUTION 

Where two or more persons become jointly or severally liable in tort for the same injury to 
person or property or for the same wrongful death, there is a right of contribution among 
them even though judgment has not been recovered against all or any of them.  S.C. CODE 
ANN. §15-38-20(A).   
 
The right of contribution exists only in favor of a tortfeasor who has paid more than his pro 
rata share of the common liability and his total recovery is limited to the amount paid by 
him in excess of his pro rata share.  S.C. CODE ANN. §15-38-20.
 
If there is no judgment for the injury or wrongful death against the tortfeasor seeking 
contribution, his right of contribution is barred unless he has agreed while action is 
pending against him to discharge the common liability and has within one year after the 
agreement paid the liability and commenced his action for contribution.  (Under the statute, 
"common liability," rather than joint negligence, determines the right to contribution.)  
S.C. CODE ANN. §15-38-40(D)(2).

SPECIAL 
DEFENSES 

Scope of strict liability does not apply to negligent installation of non-defective products. 
DeLoach v. Whitney, 275 S.C. 543 (S.C. 1981). 

STATUTE OF 
LIMITATION 

Actions for personal injury, property damage, and wrongful death shall be brought within 
three years.  S.C. CODE ANN. §15-3-530. 
 
Action for breach of warranty shall be commenced within six years of time the breach 
should have been discovered.  S.C. CODE ANN. §15-73-10. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in South Carolina. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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SOUTH DAKOTA 
 

ASSUMPTION 
OF RISK 

Assumption of risk is available as a defense in strict liability and negligence cases to bar 
recovery.  Peterson v. Safway Steel Scaffolds Co., 400 N.W.2d 909 (1987). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

Total or partial compensation received by an injured party from a collateral source, wholly 
independent of the wrongdoer, does not operate to reduce the damages recoverable from 
the wrongdoer.  Moore v. Kluthe & Lane Ins. Agency, Inc., 234 N.W.2d 260 (1975). 

COMPARATIVE 
FAULT 

Contributory negligence is not a defense in strict liability cases and will not bar recovery. 
Smith v. Smith, 278 N.W.2d 155 (S.D. 1979). 
 
In all actions brought to recover damages for injuries to a person or to that person's 
property caused by the negligence of another, except in strict liability, the fact that the 
plaintiff may have been guilty of contributory negligence does not bar a recovery when the 
contributory negligence of the plaintiff was slight in comparison with the negligence of the 
defendant, but in such case, the damages shall be reduced in proportion to the amount of 
plaintiff's contributory negligence.  S.D. CODIFIED LAWS §20-9-1. 

ECONOMIC LOSS Economic losses are not recoverable under the tort theories of strict liability and 
negligence.  However, damages to “other property” and damages for personal injuries are 
recoverable in tort.  “Other property” is defined as damage to property collateral to the 
product itself.  City of Lennox v. Mitek Industries, Inc., 519 N.W.2d 330 (S.D.1994). 
 
A federal court in South Dakota has predicted that the South Dakota Supreme Court would 
not apply the economic loss doctrine to claims of intentional misinterpretation, fraudulent 
concealment, deceit and deceptive trade practices.  Northwestern Public Service v. Union 
Carbide Corp., 115 F.Supp.2d 1164 (D.S.D. 2000). 

JOINT & SEVERAL 
LIABILITY 

If the court enters judgment against any party liable on the basis of joint and several 
liability, any party who is allocated less than fifty percent of the total fault allocated to all 
the parties may not be jointly liable for more than twice the percentage of fault allocated to 
that party.  S.D. CODIFIED LAWS §15-8-15.1. 

PUNITIVE 
DAMAGES 

Punitive damages are permissible in actions not arising out of contract for injury to person 
or property through oppression, fraud, malice, or reckless disregard of plaintiff’s rights. 
S.D. CODIFIED LAWS §21-3-2. 
 
Punitive damages will be allowed based upon clear and convincing evidence, that there is a 
reasonable basis to believe that there has been willful, wanton or malicious conduct on the 
part of the party claimed against.  S.D. CODIFIED LAWS §21-1-4.1. 

RIGHT TO 
CONTRIBUTION 

The right of contribution exists among joint tortfeasors, but a joint tortfeasor is not entitled 
to a money judgment for contribution until he has by payment discharged the common 
liability or has paid more than his pro rata share thereof.  S.D. CODIFIED LAWS §§15-8-12 
and 15-8-13. 
 
A joint tortfeasor who enters into a settlement with the injured person is not entitled to 
recover contribution from another joint tortfeasor whose liability to the injured person is 
not extinguished by the settlement.  S.D. CODIFIED LAWS §15-8-14. 
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When there is such a disproportion of fault among joint tortfeasors as to render inequitable 
an equal distribution among them of the common liability by contribution, the relative 
degrees of fault of the joint tortfeasors shall be considered in determining their pro rata 
shares.  If the court enters judgment against any party liable on the basis of joint and 
several liability, any party who is allocated less than fifty percent of the total fault 
allocated to all the parties may not be jointly liable for more than twice the percentage of 
fault allocated to that party.  S.D. CODIFIED LAWS §15-8-15 and 15-8-15.1. 
 
The recovery of a judgment by the injured person against one joint tortfeasor does not 
discharge the other joint tortfeasors.  S.D. CODIFIED LAWS §15-8-16. 

SPECIAL 
DEFENSES 

Any seller of a product which is alleged to contain or possess a latent defective condition 
unreasonably dangerous to the end-user, is immune from strict liability -- unless the seller 
is also the manufacturer or assembler of the product, or the maker of a component part of 
the final product -- or unless the seller knew, or, in the exercise of ordinary care, should 
have known, of the defective condition of the final product.  Nothing in this section will 
limit any other cause of action from being brought against any seller of a product.  S.D. 
CODIFIED LAWS §20-9-9. 
 
No manufacturer or seller of a product may be held liable for damages for personal injury, 
death or property damage sustained by reason of strict liability where a proximate cause of 
the injury, death or damage was an alteration or modification of such product.  S.D. 
CODIFIED LAWS §20-9-10. 

STATUTE OF 
LIMITATION 

An action against a manufacturer, lessor or seller of a product, regardless of the substantive 
legal theory, for or on account of personal injury, death or property damage caused may be 
commenced only within three years of the date when the personal injury, death or property 
damage occurred, became known or should have become known to the injured party.  S.D. 
CODIFIED LAWS §15-2-12.2. 
 
Every action for wrongful death shall be commenced within three years after the death of 
such deceased person.  S.D. CODIFIED LAWS §21-5-3. 
 
Actions for breach of warranty must be commenced within four years.  S.D. CODIFIED 
LAWS §57A-2-725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in South Dakota. 

STRUCTURED 
SETTLEMENT 

Provides an election of periodic payment by a party to an action for bodily injury.  S.D. 
CODIFIED LAWS §21-3A-1, et seq. 
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TENNESSEE 
 

ASSUMPTION 
OF RISK 

The doctrine of implied assumption of risk no longer operates as a complete bar to 
recovery in Tennessee.  Perez v. McConkey, 872 S.W.2d 897 (Tenn. 1994). 
 
Express assumption of risk is a complete bar to recovery so long as it does not extend to 
liability for willful or gross negligence and does not otherwise offend public policy.  Perez 
v. McConkey, 872 S.W.2d 897 (Tenn. 1994). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Tennessee does not apply the collateral source rule to contract actions.  Safeco Ins. Co. v. 
City of White House, 191 F.3d 675 (6th Cir. 1999). 

COMPARATIVE 
FAULT 

Tennessee has rejected the doctrine of contributory negligence in favor of a modified 
comparative fault doctrine and applies it to strict liability cases.  Any products liability 
plaintiff who proceeds on a negligence theory in a products case will no longer be barred 
from recovery unless the plaintiff's fault is fifty percent or more.  McIntyre v. Balentine, 
833 S.W.2d 52 (Tenn. 1992). 
 
Comparative fault principles apply to products liability actions in which the defective 
product did not cause or contribute to the underlying accident but did cause enhanced 
injuries.  In products liability actions, enhanced injuries represent the portion of the total 
damages for which the manufacturer is potentially liable.  Sherer v. Linginfelter, 29 
S.W.3d 451 (2000). 
 
Upon the Tennessee Supreme Court's adoption of its present comparative fault system in 
1992, despite the great pressure the bar has put on the courts for guidance, there have been 
but a few cases addressing the applicability of comparative fault to products liability 
actions.  Owens v. Truckstops of Am., 915 S.W.2d 420 (Tenn. 1996). 

ECONOMIC LOSS Tennessee has adopted the economic loss theory.  Ritter v. Custom Chemicides, Inc., 912 
S.W.2d 128 (Tenn. 1995). 
 
While there is no recovery under a theory of strict liability for solely economic losses, 
damages to “other property” are recoverable in tort.  Messer Griesheim Indus., Inc. v. 
Cryotech of Kingsport, Inc., 2003 WL 21634392 (Tenn.Ct.App.). 

JOINT & SEVERAL 
LIABILITY 

The doctrine of joint and several liability was rendered obsolete by the adoption of 
modified comparative fault.  With certain exceptions, a defendant is only responsible for 
liability arising from his own negligent acts.  McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 
1992). 
 
In a case where the defendants may be held jointly and severally liable under strict liability 
but are also charged with negligence, liability for negligence is as separate, independent 
tortfeasors and several only.  As a result, a plaintiff who proceeds on a negligence theory 
will lose the benefit of joint and several liability afforded to those who proceed on a strict 
liability theory.  John A. Day & Donald Capparella, Tennessee Law of Comparative Fault, 
(2002), supra n. 83, §9.03, at 9-22. 
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PUNITIVE 
DAMAGES 

Punitive damages are recoverable in product liability actions, however they are not 
recoverable as a matter of right, but rest within the discretion of the trier of fact after being 
presented with clear and convincing evidence of defendant misconduct.  Huckeby v. 
Spangler, 563 S.W.2d 555 (Tenn. 1978). 
 
Punitive damages are allowed, after an award for compensatory damages, in negligence 
cases when there has been some willful misconduct, or entire want of care which would 
raise the presumption of a conscious indifference to consequences.  Lazenby v. Universal 
Underwriters Ins. Co., 214 Tenn. 639 (1964). 

RIGHT TO 
CONTRIBUTION 

Where two or more persons are determined to be jointly or severally liable in tort for the 
same injury to person or property or for the same wrongful death, there is a right of 
contribution among them even though judgment has not been recovered against all or any 
of them.  However, the right exists only in favor of a tortfeasor who has paid more than the 
proportionate share of the shared liability between two or more tortfeasors for the same 
injury or wrongful death and the tortfeasor's total recovery is limited to the amount paid by 
the tortfeasor in excess of this proportionate share.  TENN. CODE ANN. §29-11-102(a)(b). 
 
In civil actions where comparative fault is or becomes an issue, if a defendant named in an 
original complaint, and if the plaintiff's cause of action against such person would be 
barred by any applicable statute of limitations but for the operation of this section, the 
plaintiff may either amend the complaint to add such person as a defendant, or institute a 
separate action against that person.  TENN. CODE ANN. §20-1-119. 

SPECIAL 
DEFENSES 

Compliance by a manufacturer or seller with any federal or state statute or administrative 
regulation existing at the time a product was manufactured shall raise a rebuttable 
presumption that the product is not in an unreasonably dangerous condition in regard to 
matters covered by these standards.  TENN. CODE ANN. §29-28-104. 
 
No product liability action can be commenced or maintained against any seller when the 
product is acquired and sold by the seller in a sealed container and/or when the product is 
acquired and sold by the seller under circumstances in which the seller is afforded no 
reasonable opportunity to inspect the product in such a manner which would or should, in 
the exercise of reasonable care, reveal the existence of the defective condition.  TENN. 
CODE ANN. §29-28-106(a). 
 
No product liability action based on strict liability can be brought against any seller, 
whereby a product is alleged to contain or possess a defective condition unreasonably 
dangerous to the end-user, unless the seller is also the manufacturer of the product or the 
manufacturer of the allegedly defective part; or the manufacturer of the product/part in 
question is not be subject to service of process, cannot be secured by the long-arm statutes, 
or unless such manufacturer has been judicially declared insolvent.  TENN. CODE ANN. 
§29-28-106(b). 
 
If product is altered or abnormally used the manufacturer or seller is not liable.  TENN. 
CODE ANN. §29-28-108. 

STATUTES OF 
LIMITATION 

In products liability cases, the cause of action for personal injury (including wrongful 
death) shall accrue on the date of the personal injury, not the date of the negligence or the 
sale of a product.  Thus, a cause of action can be maintained until one year from the date of 
the injury.  TENN. CODE ANN. §28-3-104(b). 
 
In tort actions for injury to property the action must be commenced within three years from 
date of injury.  TENN. CODE ANN. §28-3-105. 
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Breach of warranty actions shall be brought within four years.  TENN. CODE ANN. §47-2-
725. 

STATUTES OF 
REPOSE 

Any action against a manufacturer or seller of a product for personal or property injury on 
the basis of its defective or unreasonably dangerous condition must be brought within six 
years of the date of injury, ten years from the date of purchase, or within one year after the 
expiration of the anticipated life of the product, whichever is the shorter. Injury to minors 
is excepted, whereby an action must be brought within a period of one year after attaining 
the age of majority.  TENN. CODE ANN. §29-28-103(a). 

STRUCTURED 
SETTLEMENT 

The Structured Settlement Protection Act (2000) governs transfer agreements authorized 
by final order of the court.  TENN. CODE ANN. §47-18-2601 to -2607. 
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TEXAS 
 

ASSUMPTION OF 
RISK 

Assumption of risk is part of the contributory negligence question, and can bar recovery in 
negligence and strict liability if the user or consumer discovers the defect and is aware of 
the danger, and nevertheless proceeds unreasonably to make use of the product and is 
injured by it.  GMC v. Sanchez, 997 S.W.2d 584 (Tex. 1999). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

The collateral source rule bars a wrongdoer from offsetting its liability by insurance 
benefits independently procured by the injured party.  In addition, manufacturer may also 
be liable for attorney's fees.  Graco, Inc. v. Crc, Inc., 47 S.W.3d 742 (Tex. App. Dallas 
2001). 

COMPARATIVE 
FAULT 

In negligence actions, a claimant’s recovery against a negligent defendant is barred if the 
claimant is more than 50 percent responsible for the occurrence or injury.  TEX. CIV. PRAC. 
& REM. CODE §33.001. 
 
If a claimants responsibility is 50 percent or less, the claimant’s damages are reduced by 
the percentage of the claimant’s responsibility.  TEX. CIV. PRAC. & REM. CODE §33.012. 
 
For strict liability actions that accrued prior to September 1, 1995, or are filed on or after 
September 1, 1996, a claimant’s recovery against a strictly liable defendant is completely 
barred if the claimant is 60 percent responsible for the injury.  TEX. CIV. PRAC. & REM. 
CODE §33.001. 
 
If the claimant’s percentage of responsibility is less than 60 percent, the claimant’s 
damages are reduced by the claimant’s percentage of responsibility.  TEX. CIV. PRAC. & 
REM. CODE §33.012. 
 
If the claimant has settled with one or more persons, the court shall further reduce the 
amount of damages to be recovered by the claimant with respect to a cause of action by a 
percentage equal to each settling person's percentage of responsibility.  TEX. CIV. PRAC. & 
REM. CODE §33.012. 
 
In Breach of Warranty actions, plaintiff’s recovery is reduced as with comparative 
negligence.  In addition, plaintiff can recover damages even where the plaintiff’s fault 
constitutes a greater cause of the damages.  American Tobacco Co., Inc. v. Grinnell, 951 
S.W.2d 420 (Tex. 1997). 

ECONOMIC LOSS Plaintiff cannot recover in strict liability for purely economic losses resulting from a 
defective product.  Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77 (Tex.1977). 
 
Under the economic loss rule, economic damages are not recoverable unless they are 
accompanied by actual physical harm to persons or “other property”.  Hou-Tx, Inc. v. 
Landmark Graphics, 26 S.W.3d 103 (Tex.App.2000). 
 
However, even where plaintiff can prove damages to “other property”, damages to the 
product itself remain a warranty claim. Only damage to persons or other property may be 
brought in tort.  Equistar Chem. v. Dresser-Rand Co., 123 S.W.3d 584 (2003). 
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The economic loss rule is applicable to replacement parts. Thus, replacement parts 
provided by the original seller do not make the original product “other property”.  Equistar 
Chem. v. Dresser-Rand Co., 123 S.W.3d 584 (2003). 

JOINT & SEVERAL 
LIABILITY 

For causes of action filed on or after July 1, 2003, a defendant is only jointly and severally 
liable if its share of responsibility is greater than 50 percent or it is responsible for certain 
criminal acts.  TEX. CIV. PRAC. & REM. CODE §33.013. 

PUNITIVE 
DAMAGES 

Actions filed on or after September 1, 2003: punitive damages may be awarded only if the 
plaintiff proves by clear and convincing evidence that the harm resulted from fraud, 
malice, or gross negligence.  In addition, a jury finding must be unanimous on liability and 
the amount of punitive damages together.  However, punitive damages may not be 
awarded in the absence of actual damages.  TEX. CIV. PRAC. & REM. CODE §§41.003, 
41.004. 
 
For claims accruing on or after September 1, 1995, punitive damages are limited to the 
greater of:  
(a) two times “economic damages” plus noneconomic damages up to $750,000 or; 
(b) $200,000.   
TEX. CIV. PRAC. & REM. CODE §41.008. 
 
Defendant misconduct, settlement amounts for punitive damages, or prior punitive 
damages awards that defendant has actually paid for similar conduct is admissible when 
the defendant offers it in mitigation of punitive damages.  Owens-Corning Fiberglass Corp. 
v. Malone, 972 S.W.2d 35 (Tex. 1998). 
 
For claims that accrue on or after September 1, 1995, a defendant is liable only for the 
punitive damages assessed against it.  There is no joint or several liability for punitive 
damages.  TEX. CIV. PRAC. & REM. CODE §41.006. 

RIGHT TO 
CONTRIBUTION 

A defendant who is jointly and severally liable for actual damages, and pays a percentage 
of the damages greater than his percentage of responsibility, then that defendant has a right 
of contribution for the overpayment against each other liable defendant to the extent that 
the other liable defendant has not paid the percentage of the damages equal to that other 
defendant's percentage of responsibility.  TEX. CIV. PRAC. & REM. CODE §33.015(a). 
 
As among themselves, each of the defendants who are jointly and severally liable is liable 
for the damages recoverable by the claimant for contributory negligence in proportion to 
his respective percentage of responsibility.  TEX. CIV. PRAC. & REM. CODE §33.015(b). 
 
If for any reason a liable defendant does not pay or contribute the portion of the damages 
required by his percentage of responsibility, the amount of the damages not paid or 
contributed by that defendant shall be paid or contributed by the remaining defendants who 
are jointly and severally liable for those damages.  The additional amount to be paid or 
contributed by each of the defendants who is jointly and severally liable for those damages 
shall be in proportion to his respective percentage of responsibility.  TEX. CIV. PRAC. & 
REM. CODE §33.015(c). 
 
No defendant has a right of contribution against any settling person.  TEX. CIV. PRAC. & 
REM. CODE §33.015(d). 

SPECIAL 
DEFENSES 

Under Texas law, a manufacturer is liable in a products-liability action only if the product 
was defective when it was manufactured and left the manufacturer's control.  Firestone 
Steel Prods. Co. v. Barajas, 927 S.W.2d 608 (Tex. 1996) 
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A manufacturer is not responsible for injuries caused by a substantial change to or 
alteration of the product, but the change or alteration must be one that could not be 
reasonably foreseen or expected.  Firestone Steel Prods. Co. v. Barajas, 927 S.W.2d 608 
(Tex. 1996). 
 
In a products liability action in which a claimant alleges a design defect, the burden is on 
the claimant to prove that there was a safer alternative design; and the defect was a 
producing cause of the personal injury, property damage, or death for which the claimant 
seeks recovery.  TEX. CIV. PRAC. & REM. CODE §82.005(a). 
 
State of the Art defense – product design defect will be determined within the context of 
the state of technical knowledge existing at the time the product was manufactured.  TEX. 
CIV. PRAC. & REM. CODE §82.005(b)(2). 

STATUTES OF 
LIMITATION 

Causes of action for wrongful death, personal injury, or property damage must be brought 
within two years (whether strict liability or in negligence).  TEX. CIV. PRAC. & REM. CODE 
§16.003. 
 
Actions for breach of warranty under the Texas U.C.C. must be brought within four years 
of date of delivery of the product.  TEX. BUS. & COM. CODE ANN. §2.725. 

STATUTES OF 
REPOSE 

For actions filed prior to July 1, 2003, a 15-year statute of repose protects manufacturers or 
seller  of manufacturing equipment for causes of action accruing on or after September 1, 
1993, unless the manufacturer expressly represents that the  equipment has a useful, safe 
life of longer than 15 years.  This does not extend the limitations period within which a 
products liability action involving the product may be commenced under any other law. 
TEX. CIV. PRAC. & REM. CODE §16.012. 
 
Actions filed on or after July 1, 2003, a 15-year statute of repose protects all manufacturers 
or sellers of products, except where the manufacturer expressly represents that the product 
has a useful, safe life of longer than 15 years.  TEX. CIV. PRAC. & REM. CODE §16.012. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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UTAH 
 

ASSUMPTION 
OF RISK 

Under Utah’s comparative fault scheme, a plaintiff’s assumption of risk does not bar 
recovery.  UTAH CODE ANN. §78-27-37(2). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE  

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Utah applies a comparative fault scheme for all Product Liability claims, including strict 
liability.  Plaintiff fault is not a bar to recovery and can recover the proportion of damages 
attributable to the product defect if plaintiff fault is less than 50 percent.  The court may 
allocate fault to each person seeking recovery, each defendant, and to any other person 
whether immune from suit or joined as a party to the suit.  UTAH CODE ANN. §§78-27-
37(2) and 78-27-38. 

ECONOMIC LOSS In Utah, the economic loss rule has only been applied to cases involving claims of 
negligent design and construction.  Thus, there is no recovery for economic losses under a 
theory of negligent design or construction absent a showing of damage to person or 
property.  Steiner Corp. v. Johnson & Higgins of California, 196 F.R.D. 653 (2000); 
Maack v. Resource Design & Constr., 875 P.2d 570 (Utah Ct.App.1994). 
 
When a duty exists independent of any contractual obligation between the parties, the 
economic loss rule does not bar a tort claim.  Hermansen v. Tasulis, 48 P.3d 235 (Utah 
2002).  
 
An earlier case held that economic losses are recoverable in negligent manufacture cases.  
W.R.H., Inc. v. Econ. Builder Supply, 633 P.2d 1384 (Utah 1981). However, several 
courts have questioned the viability of such holding. Maack v. Resource Design & Constr, 
875 P.2d 570 (Utah Ct.App.1994). 

JOINT & SEVERAL 
LIABILITY 

In product liability actions joint and several liability is effectively abolished.  The 
maximum amount for which a defendant may be liable is the percentage of the total 
damages equivalent to the percentage of fault attributed to the defendant.  UTAH CODE 
ANN. §78-27-40(1). 
 
Joint claims are statutorily permitted for plaintiff’s bringing common law negligence and 
strict liability claims.  Slisze v. Stanley-Bostitch, 979 P.2d 317 (Utah 1999) 

PUNITIVE 
DAMAGES 

Punitive damages are recoverable in actions of strict liability and negligence, but not in 
actions sounding only in breach of warranty.  UTAH CODE ANN. §78-18-2. 

RIGHT TO 
CONTRIBUTION 

A defendant is not entitled to contribution from any other person.  UTAH CODE ANN. §78-
18-40. 
 
A release given by a person seeking recovery to one or more defendants does not discharge 
any other defendant unless the release so provides.  UTAH CODE ANN. §78-18-42. 
 
Right to contribution or indemnity arising from statute, contract or agreement is not 
affected by the above provisions.  UTAH CODE ANN. §78-18-43. 
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SPECIAL 
DEFENSES 

A user’s substantial alteration or misuse of a product does not bar recovery, but is weighed 
and applied to the contributory fault scheme.  However, if the court determines that the 
misuse is foreseeable, a defendant cannot use this defense.  UTAH CODE ANN. §78-27-
37(2); Allen v. Minnstar, Inc., 97 F.3d 1365 (10th Cir. 1996). 
 
State of the Art – plaintiff must show that an alternative safer design, practicable under the 
circumstances, was available at the time of the sale of product in order to recovery.  Allen 
v. Minnstar, Inc., 8 F.3d 1470 (10th Cir. 1993). 
 
Plaintiff must prove specific defect as cause of injury in order for recovery under product 
liability.  Burns v. Cannondale Bicycle Co., 876 P.2d 415 (Utah Ct. App. 1994). 
 
There is a rebuttable presumption that a product compliance with applicable government 
standards at the time of marketing is not defective.  UTAH CODE ANN. §78-15-6(3). 
 
Any clause in a sales contract or collateral document that requires a purchaser or end user 
of a product to indemnify, hold harmless, or defend a manufacturer of a product shall be 
contrary to public policy and is void and unenforceable if a defect in the design or 
manufacturing of the product causes an injury or death.  UTAH CODE ANN. §78-15-7. 

STATUTES OF 
LIMITATION 

Claims for negligence resulting in personal injury (excluding wrongful death) must be 
brought within four years. UTAH CODE ANN. §78-12-25(3). 
 
Claims for wrongful death must be brought within two years.  UTAH CODE ANN. §78-12-
28(2). 
 
Claims for injury to personal or real property must be brought within three years.  UTAH 
CODE ANN. §78-12-26. 
 
All strict liability claims under the Products Liability Act, whether for personal injury, 
death, or property damage, must be brought within two years of the time the claimant 
discovered or should have discovered both the harm and the cause.  UTAH CODE ANN. §78-
15-3. 
 
Breach of warranty claims must be brought within four years of the tender of delivery, 
unless the warranty explicitly extends to future performance.  (However, breach of 
warranty claims seeking damages in personal injury or tortuous injury to personal property 
are treated as tort claims and are subject to the applicable tort limitations period.)  UTAH 
CODE ANN. §70A-2-275(1). 

STATUTES OF 
REPOSE 

There is no relevant statute of repose for product liability actions in Utah. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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VERMONT 
 

ASSUMPTION 
OF RISK 

Assumption of risk has been held by Vermont courts as a complete bar to recovery in strict 
products liability and negligence.  Webb v. Navistar Int'l Transp. Corp., 166 Vt. 119 
(1996); Prouty v. Manchester Motors, 143 Vt. 449 (1983). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

The collateral source rule may apply to actions sounding in contract, as well as in tort. Hall 
v. Miller, 143 Vt. 135 (1983). 

COMPARATIVE 
FAULT 

Comparative liability principles are applicable in strict products liability actions.  Webb v. 
Navistar Int'l Transp. Corp., 166 Vt. 119 (1996). 
 
Contributory negligence shall not bar recovery, but plaintiff’s award for damages will be 
reduced by the percentage of plaintiff’s own negligence up to 50 percent of the total 
liability.  If the plaintiff is more than 50 percent at fault then all recovery is barred.  VT. 
STAT. ANN. tit 12 §1036.  

ECONOMIC LOSS Vermont does not permit a tort claim to proceed where purely economic damages have 
been suffered.  This is true even if the defective product was destroyed in a dangerous 
occurrence.  Notwithstanding, the Supreme Court of Vermont has left open the possibility 
that, under certain limited circumstances, recovery may be allowed for damages resulting 
from physical harm only to the defective product itself.  Paquette v. Deere & Co., 168 Vt. 
258 (Vt. 1998).  
 
Recovery in tort is allowed in cases involving physical harm to persons or property other 
than the defective product itself.  Gus’ Catering, Inc. v. Menusoft Sys., 762 A.2d 804 (Vt. 
2000). 
  
A plaintiff can recover purely economic damages for the tort of negligent 
misrepresentation.  Vermont Plastics, Inc. v. Brine, Inc., 824 F.Supp. 444 (D.Vt. 1993) 
(applying Vermont law). 

JOINT & SEVERAL 
LIABILITY 

The Vermont comparative negligence statute, as written, does away with joint and several 
liability among joint tortfeasors held liable in a judgment.  They are liable only severally, 
and not jointly.  Howard v. Spafford, 132 Vt. 434 (1974); VT. STAT. ANN. tit 12 §1036. 

 
PUNITIVE 
DAMAGES 

 
Punitive damages in Vermont are permitted where the defendant's wrongdoing has been 
intentional and deliberate, and has the character of outrage frequently associated with 
crime.  It is not enough to show that defendant's acts are wrongful or unlawful - there must 
be proof of defendant's bad spirit and wrong intention.  Vermont requires a plaintiff to 
demonstrate that a defendant acted with malice in order to recover punitive damages.  
Brueckner v. Norwich Univ., 169 Vt. 118 (1999). 
 
Vermont courts have applied punitive damages within their own cases, irrespective of legal 
theory, based on other state’s products liability actions where such damages were allowed.  
This safely suggests that a products liability action in Vermont may well include and apply 
punitive damages.  Sweet v. Roy, 173 Vt. 418 (2002); Smith v. Ingersoll-Rand Co., 214 
F.3d 1235, 1249-50 (10th Cir. 2000). 
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The Supreme Court of Vermont can overturn a punitive damage award only if it is 
manifestly and grossly excessive.  The court defers to the discretion of the jury, and also 
defers to the judgment of the trial court that heard the evidence.  Sweet v. Roy, 173 Vt. 
418 (2002). 
 
A jury can award punitive damages only if it has awarded compensatory damages, and 
Vermont case law has no requirement that there be any particular ratio between the two 
awards.  Sweet v. Roy, 173 Vt. 418 (2002). 

RIGHT TO 
CONTRIBUTION 

There is no right of contribution among joint tortfeasors in Vermont.  Each defendant is 
responsible for its proportionate share of defendant’s collective liability, as long as the 
total combined liability of defendant’s exceeds plaintiff’s negligence.  A plaintiff’s award 
for damages may be reduced by up to 50 percent; should the plaintiff’s liability exceed 50 
percent, all recovery is barred.  Howard v. Spafford, 132 Vt. 434 (1974); VT. STAT. ANN. 
tit 12 §1036. 
 
If a settlement is such that a third-party defendant’s liability is not extinguished, but 
reserved, there is still no right to contribution.  Howard v. Spafford, 132 Vt. 434 (1974). 

SPECIAL 
DEFENSES 

There are no reported cases that identify special defenses that would bar recovery. 

STATUTES OF 
LIMITATION 

Actions in strict liability or negligence, for personal injury or property damage, must be 
brought within three years.  The cause of action will accrue as of the date of discovery.  VT. 
STAT. ANN. tit 12 §512(4), (5). 
 
Actions for wrongful death must be commenced within two years from the discovery of 
the death of the person.  VT. STAT. ANN. tit 12 §1492(a). 
 
Actions for breach of warranty must be commenced within four years.  VT. STAT. ANN. tit 
9 §2-725. 

STATUTES OF 
REPOSE 

There is no relevant statute of repose for product liability actions in Vermont. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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VIRGINIA 
 

ASSUMPTION  
OF RISK 

Assumption of risk and contributory negligence act as complete bars in negligence actions.  
Virginia Elec. & Power Co. v. Winesett, 303 S.E.2d 868 (Va. 1983). 
 
Note: Virginia does not permit tort recovery on a strict-liability theory in products liability 
cases.  Sensenbrenner v. Rust, Orling & Neale, 236 Va. 419 (1988). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Contributory negligence is a complete bar to recovery in negligence claims, and Virginia 
does not allow tort actions based on strict liability.  Smith v. Virginia Elec. & Power Co., 
129 S.E.2d 655 (Va. 1963); VA. CODE ANN. §§8.01-58 and 56-416. 

ECONOMIC LOSS Economic losses are not recoverable in tort.  Rotunda Condo. Owners v. Rotunda Assoc., 
380 S.E.2d 876 (Va.1989). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability applies where the tortfeasors participate in a “joint enterprise” 
(act in concert).  Alban Tractor Co. v. Sheffield & Kitzmiller Constr. Co., 263 S.E.2d 67 
(Va. 1980). 

PUNITIVE 
DAMAGES 

The total amount of punitive damages awarded shall not exceed $350,000.  A jury will not 
be instructed of this limit and a finding of compensatory damages is a prerequisite to an 
award of punitive damages.  VA. CODE ANN. §8.01-38.1. 
 
Punitive damages are allowed in wrongful death actions where willful or wanton conduct 
is shown.  Estate of Armentrout v. Int’l Harvester Co., 547 F. Supp. 136 (W.D. Va. 1982). 

RIGHT TO 
CONTRIBUTION 

Contribution among tortfeasors may be enforced when the harm results from negligence 
and involves no moral turpitude.  VA. CODE ANN. §8.01-34 
 
When release or covenant not to sue is given against one tortfeasor, it will not discharge 
the others unless its terms so provide, but the claim will be reduced.  VA. CODE ANN. 
§8.01-34A.(1). 
 
A release will discharge the tortfeasor to whom it is given from all liability for contribution 
to any other tortfeasor.  VA. CODE ANN. §8.01-34A.(2). 
 
A tortfeasor who enters into a release or covenant not to sue cannot recover through 
contribution from another tortfeasor unless his liability was extinguished and not for any 
amount in excess of what is reasonable.  VA. CODE ANN. §8.01-34B. 

SPECIAL 
DEFENSES 

There is no liability for failing to warn of an open and obvious danger.  Austin v. Clark 
Equip. Co., 48 F.3d 833 (4th Cir. 1995). 
 
A plaintiff’s failure to read posted warnings or printed manual warnings will preclude 
recovery for failure to warn.  Begley v. Gehl Co., 1996 U.S. Dist. LEXIS 8198 (W.D.Va. 
1996). 
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There is no liability for failure to warn where the product has been manufactured in 
accordance with the plans and specifications of the purchaser, unless such plans are so 
clearly dangerous that it would be unreasonable to follow.  Spangler v. Kranco, Inc., 481 
F.2d 373 (4th Cir. 1973). 
 
The “sophisticated user” defense is available to relieve the manufacturer of liability if the 
employer-purchaser is aware of the dangers of a purchased product for its business, thus 
placing a duty to warn upon the purchaser for its employees.  Willis v. Raymark Indus., 
Inc., 905 F.2d 793 (4th Cir. 1990). 
 
A post-sale duty to warn on the manufacturer has yet to be recognized by the Supreme 
Court of Virginia.  Harris v. T.I., Inc., 243 Va. 63 (1992). 

 
STATUTES OF 
LIMITATION 

 
Actions for personal injury shall be brought within two years after the cause of action 
accrues, regardless of legal theory.  However, where fraud, concealment or intentional 
misrepresentation prevented discovery within the limitation, it is extended until one year 
from date it was discovered or should have been discovered.  VA. CODE ANN. §8.01-243A 
and A.(1). 
 
Actions for injury to property shall be brought within five years after the cause of action 
accrues. VA. CODE ANN. §8.01-243. 
 
Actions for wrongful death must be brought within two years. VA. CODE ANN. §8.01-244. 
 
Actions for breach of warranty must be brought within four years.  However, where the 
cause of action to recover for personal injury is predicated upon a breach of warranty, 
action must be brought within two years.  VA. CODE ANN. §§8.01-243 and 8.01-244 
 
Right of action in product liability suit accrues when the injury occurs.  Thus, the 
“discovery rule” is not applicable.  Large v. Bucyrus-Erie Co., 707 F.2d 94 (4th Cir. 1983). 

STATUTES OF 
REPOSE 

There is no relevant statute of repose for product liability actions in Virginia. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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WASHINGTON7

 

ASSUMPTION  
OF RISK 

Express and implied primary assumption of risk are still complete bars to recovery to the 
extent that damages result from the specific risks assumed; but implied reasonable and 
unreasonable assumption of risk are subsumed by contributory negligence and is a damage 
reducing factor in strict liability cases.  Campbell v. ITE Imperial Corp., 733 P.2d 969 
(Wash. 1987). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Washington has adopted “pure” comparative fault for all actions based on negligence.  
Therefore, a claimant’s negligence does not bar recovery, but damages are proportionately 
diminished.  WASH. REV. CODE ANN. §4.22.005. 

ECONOMIC LOSS The Washington Product Liability Act (WPLA) creates a single cause of action for all 
product-related harms that supplants previously existing common law remedies. This cause 
of action does not afford a remedy for economic loss.  Wash. Water Power Co. v. Graybar 
Elec. Co., 112 Wash.2d 847 (1989).   
 
The types of harm recoverable under the WPLA include any damages recognized by the 
courts in Washington with the exclusion of all direct or consequential economic losses.  
WASH. REV. CODE ANN. §7.72.010(6); Touchet Valley Grain Growers, Inc. v. Opp & 
Seibold Gen. Constr., Inc., 119 Wash.2d 334 (1992). 
 
“Economic loss” within the context of the WPLA is determined by a risk of harm analysis.  
The court utilizes a “risk of harm analysis” even where plaintiff claims damages to “other 
property”.  Thus, there is no automatic “other property” exception.  Staton Hills Winery 
Co. v. Collons, 96 Wash.App.590 (Wash.App.1999). 

JOINT & SEVERAL 
LIABILITY 

Whether a plaintiff is at fault or blameless, liability shall be several only and not joint.  If 
the claimant is found not at fault, defendants are held jointly and severally liable only for 
the sum of their proportionate shares of the fault, and not for any fault which is allocated 
third parties, settling parties, released parties, or immune parties.  WASH. REV. CODE ANN. 
§4.22.070. 

PUNITIVE 
DAMAGES 

Punitive damages are not available in product liability actions and are generally disfavored.  
Washington does not have a common law doctrine of punitive damages, and they are 
prohibited where not specifically authorized by statute.  Sofie v. Fibreboard Corp., 771 
P.2d 711 (Wash. 1989). 

RIGHT TO 
CONTRIBUTION 

A right of contribution exists between persons who are jointly and severally liable, whether 
or not judgment has been recovered against any or all of them.  The basis of contribution is 
each person’s comparative fault, but the court may determine that two or more persons are 
to be treated as one for the purposes of contribution.  WASH. REV. CODE ANN. §4.22.040. 
 

                                                 
7 Note: Most traditional common law claims against manufacturers for product-related harm, including claims for negligence, are preempted by 
the Washington Product Liability Act (WPLA) of 1981, which consolidates most of the common law theories of liability under one “product 
liability” claim.  Hue v. Farmboy Spray Co., 127 Wash. 2d 67 (1995). 
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Contribution is available to a person who settles only if the settlement extinguishes the 
liability of the person against whom contribution is sought, and the amount is reasonable.  
A release or covenant discharges the joint tortfeasor of all liability for contribution.  It does 
not release the other joint tortfeasors unless it so provides; but does reduce the claim by the 
amount paid pursuant to the agreement.  WASH. REV. CODE ANN. §§4.22.040(2) to (3), and 
§4.22.060. 
 
If the comparative fault of the parties has already been established by the court, 
contribution may be recovered by motion.  If comparative fault has not been established, 
contribution may be recovered in a separate action subject to certain time limits.  WASH. 
REV. CODE ANN. §4.22.050(1) to (2). 

SPECIAL 
DEFENSES 

It is a complete defense to an action for personal injury or wrongful death that the 
claimant: (1) was under the influence of intoxicating liquor or any drug at the time of the 
occurrence; (2) that such condition was a proximate cause of the injury or death; and (3) 
the trier of fact finds such person to have been more than 50 percent at fault.  This includes 
all tort actions, including strict and product liability actions, except for those involving 
intentional torts.  WASH. REV. CODE ANN. §5.40.060. 
 
Under certain conditions, a seller other than the manufacturer is liable only for negligence, 
breach of express warranty, or intentional misrepresentation of facts or concealment of 
information.  WASH. REV. CODE ANN. §7.72.040. 
 
When the injury-causing aspect of the product was, at the time of manufacture, in 
compliance with a specific mandatory government contract specification relating to design 
or warnings, this compliance shall be an absolute defense.  WASH. REV. CODE ANN. 
§7.72.050(2). 

STATUTES OF 
LIMITATION 

Product liability actions must be brought within three years.  WASH. REV. CODE ANN. 
§7.72.060(3). 
 
Actions for breach of unwritten warranties, express or implied, must be brought within 
three years, and within four years for written warranties.  Product liability actions based on 
breach of warranty without privity must be brought within three years.  WASH. REV. CODE 
ANN. §4.16.080(3) and §62A.2-725. 

STATUTES OF 
REPOSE 

If the harm was caused more than twelve years after the time of delivery, a presumption 
arises that the useful safe life had expired.  This may only be rebutted by a preponderance 
of the evidence.  WASH. REV. CODE ANN. §7.72.060. 

STRUCTURED 
SETTLEMENT 

In actions which are based on fault and seek damages for personal injury or property 
damage, periodic payment of future economic damages shall be ordered at the request of 
either party as long as they are at least $100,000.  WASH. REV. CODE ANN. §4.56.260. 
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WEST VIRGINIA 
 

ASSUMPTION  
OF RISK 

Assumption of risk does not bar recovery unless the degree of fault equals or exceeds the 
combined fault or negligence of the other parties to the accident.  King v. Kayak Mfg. 
Corp., 387 S.E.2d 511 (W. Va. 1989). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

A modified system of comparative fault is applied in West Virginia.  Plaintiff is only 
barred from recovering damages in a tort action if his fault equals or exceeds the combined 
negligence or fault of the other parties involved in the accident.  Since the doctrine of 
contributory negligence is still partially retained, the doctrine of last clear chance is still 
available where plaintiff’s fault acts as a bar.  Bradley v. Appalachian Power Co., 256 
S.E.2d 879 (W. Va. 1979). 

ECONOMIC LOSS Strict liability in tort may be used to recover Property damages which result from a sudden 
calamitous event.  Damages which result merely because of a 'bad bargain' are outside the 
scope of strict liability.  Star Furniture Co. v. Pulaski Furniture Co., 297 S.E.2d 854 
(1982). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability applies wherever the concurrent negligence of two or more 
persons combined to result in an injury to a third person.  Sitzes v. Anchor Motor Freight, 
Inc., 289 S.E.2d 679 (W. Va. 1982). 

PUNITIVE 
DAMAGES 

Punitive damages are not permitted without an award of compensatory damages, and 
should bear a reasonable relationship to the potential harm caused by defendant’s actions.  
This generally means a reasonable relationship to compensatory damages, with the narrow 
exception where actual harm was minimal, but the potential harm was tremendous.  
Financial position of the defendant is relevant, as well as the cost of litigation, any criminal 
sanctions imposed on the defendant for his conduct, and any other civil actions against the 
defendant based on the same conduct.  Garnes v. Fleming Landfill, Inc., 413 S.E.2d 897 
(W. Va. 1991). 

RIGHT TO 
CONTRIBUTION 

When judgment is entered against several persons jointly, and satisfied by any one or 
more, the others shall be liable for contribution.  W. VA. CODE §55-7-13. 
 
A party who settles with the plaintiff prior to a judicial determination of liability is relieved 
from any liability for contribution.  Nevertheless, non-settling defendants are entitled to 
have the verdict reduced by the previously paid amount(s) of the settling party.  Smith v. 
Monongahela Power Co., 429 S.E.2d 643 (W. Va. 1993). 

SPECIAL 
DEFENSES 

The defense of abnormal use is available against the plaintiff in a product liability action.  
Star Furniture Co. v. Pulaski Furniture Co., 297 S.E.2d 854 (1982). 

STATUTES OF 
LIMITATION 

Actions for property damage and personal injury shall be brought within two years, as well 
as actions where the personal injury was the result of a defective product.  W. VA. CODE 
§55-2-12. 
 
Actions for wrongful death shall be brought within two years.  W. VA. CODE §55-7-6(d). 
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STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in West Virginia. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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WISCONSIN 
 

ASSUMPTION  
OF RISK 

Assumption of risk as a specific defense has been effectively abolished, and is no longer a 
bar to recovery.  WIS. STAT. §895.045. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

A claimant’s negligence only bars recovery if that negligence is greater than the negligence 
of the person against whom recovery is sought.  If claimant’s negligence is less, recovery 
shall be diminished in proportion to claimant’s negligence.  WIS. STAT. ANN. §895.045 
 
A plaintiff’s contributory negligence will bar recovery in either strict liability or 
negligence.  In negligence actions, recovery will be barred if the plaintiff is found to be 
more negligent, on a percentage basis, than the defendant.  In strict liability, recovery will 
be barred if the plaintiff is found to be more at fault, on a percentage basis, as compared to 
the product.  Fuchsgruber v. Custom Accessories, Inc., 628 N.W.2d 833 (Wis. 2001). 
 

 
ECONOMIC LOSS 

 
A purchaser of a product cannot recover solely economic losses from the manufacturer 
under negligence or strict liability theories.  Sunnyslope Grading, Inc. v. Miller, Bradford 
& Risberg, 437 N.W.2d 213 (Wis.1989). 
 
The economic loss doctrine applies regardless of whether privity of contract exists between 
the parties.  Daanen & Janssen v. Cedarapids, 216 Wis.2d 395 (Wis.1998). 
 
The economic loss doctrine applies to consumer as well as commercial transactions.  State 
Farm Mut. Auto. Ins. Co. v. Ford Motor Co., 225 Wis.2d 305 (Wis.1999). 
 
The Wisconsin Supreme Court has not yet reached the issue of whether the economic loss 
doctrine would bar a strict-liability claim “when the parties are of unequal bargaining 
power, the product is a necessity, no alternative source for the product is easily available, 
and the purchaser cannot reasonably insure against consequential damages.”  State Farm 
Mut. Auto. Ins. Co. v. Ford Motor Co., 225 Wis.2d 305 (Wis.1999) 
 
A plaintiff can recover on a strict liability theory where an “unreasonably dangerous” 
defective product damages “other property.”  Northridge Co. v. W.R. Grace & Co., 162 
Wis.2d 918 (Wis.1991). 
 
However, incidental property damage will not take a commercial dispute outside the 
economic loss rule.  Miller v. United States Steel Corp., 902 F.2d 573 (7th Cir.1990) 
(applying Wisconsin law). 
 
Additionally, while no Wisconsin court has addressed the issue of whether a party to a 
purely commercial contract dispute may also recover tort damages when there is minimal 
damage to other property, the Eastern District of Wisconsin has held  that minimal damage 
to other property  will not take a case out if the economic loss doctrine.  Rich Prod. Corp. 
v. Kemute Inc., 66 F.Supp.2d 937 (E.D.Wis.1999). 
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There is a “public safety” exception which only applies to cases involving asbestos or 
other inherently dangerous contaminants.  Wausau Tile, Inc. v. County Concrete Corp., 
226 Wis.2d 235 (Wis.1999). 
 
The economic loss doctrine does not bar claims arising out of the negligent provision of 
services.  Ins. Co. of N. America v. Cease Elec. Inc., 2003 WL 22956579 (Wis.App.2003).   

JOINT & SEVERAL 
LIABILITY 

In strict liability actions, joint and several liability is imposed on any manufacturer or seller 
in the distributive chain responsible for a defective and unreasonably dangerous product, 
subject to a plaintiff’s contributory negligence.  Fuchsgruber v. Custom Accessories, Inc., 
628 N.W.2d 833 (Wis. 2001). 
 
In actions for negligence resulting in death or in injury to person or property, joint 
tortfeasors with less than 51 percent fault are only severally liable for their share, while 
those with 51 percent or more are jointly and severally liable for entire judgment.  
However, if two or more parties act in accordance with a common scheme or plan, those 
parties are jointly and severally liable for all damages resulting from that action.  WIS. 
STAT. ANN. §§895.045, 895.85(5). 

PUNITIVE 
DAMAGES 

Punitive damages require a showing, by clear and convincing evidence, that the defendant 
acted maliciously toward the plaintiff or in an intentional disregard of his rights.  If 
plaintiff can establish a prima facie case, he may introduce evidence of defendant’s wealth, 
and the court or jury shall issue a special verdict as to punitive damages.  Note that there is 
no joint and several liability for punitive damages.  WIS. STAT. ANN. §895.85. 
 
Punitive damages are not allowed in wrongful death actions.  Wangen v. Ford Motor Co., 
294 N.W.2d 437 (Wis. 1980). 

RIGHT TO 
CONTRIBUTION 

A defendant in the distributive chain may maintain a contribution claim against those 
parties who helped place the product into the stream of commerce.  Fuchsgruber v. Custom 
Accessories, Inc., 628 N.W.2d 833 (Wis. 2001). 
 
There is a right to contribution in favor of any joint tortfeasor who has paid more than his 
percentage of the causal negligence.  This also applies in strict product liability actions, 
and the jury will be instructed to apportion liability for contribution among the defendants 
(manufacturers, assemblers, dealers, and sellers).  Fuchsgruber v. Custom Accessories, 
Inc., 628 N.W.2d 833 (Wis. 2001). 
 
In actions for contribution based in tort, if the right of contribution does not arise out of a 
prior judgment allocating the comparative negligence between the parties, it shall be 
commenced within one year after the cause of action accrues or it is barred.  WIS. STAT. 
ANN. §893.92. 
 
The right to contribution in Wisconsin provides for a nonparty defense whereby a 
defendant may reduce his liability by claiming that some amount of fault is attributable to a 
person who is not a party to the lawsuit subject to certain conditions.  Connar v. W. Shore 
Equip., 227 N.W.2d 660 (1975). 

SPECIAL 
DEFENSES 

In a strict liability action, the “open and obvious danger” defense applies whenever a 
plaintiff voluntarily confronts such a condition, and a reasonable person in the position of 
the plaintiff would recognize the condition and the risk the condition presents.  Also, the 
“open and obvious danger” defense applies in situations where a reasonable person in the 
position of the plaintiff would not appreciate the gravity of the harm threatened by the 
open and obvious condition.  This defense may completely bar recovery or reduce 
recovery.  Griebler v. Doughboy Recreational, Inc., 160 Wis. 2d 547 (1991).   
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Wisconsin does not recognize an absolute, continuing duty to warn of new safety devices 
that eliminate potential hazards.  Except under limited circumstances, a manufacturer is not 
liable under a post-sale duty to warn.  Gracyalny v. Westinghouse Elec. Corp. Cir., 723 
F.2d 1311 (7th Cir. 1983). 
 
A manufacturer is not liable for reasonably unexpected or unforeseeable injuries caused by 
a substantial change in the condition of the product occurring after the initial sale, or due to 
abnormal use.   Schuh v. Fox River Tractor Co., 63 Wis. 2d 728 (1974). 

STATUTES OF 
LIMITATIONS 

Actions for property damage must be brought within six years, except in cases where a 
different period is expressly prescribed.  WIS. STAT. ANN. §893.52. 
 
Actions for personal injury or wrongful death must be brought within three years.  WIS. 
STAT. ANN. §893.54.  
 
Actions based on warranties must be brought within six years.  Merchants may reduce this 
limitation to not less than one year in the original agreement, but may not extend it.  WIS. 
STAT. ANN. §402.725. 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Wisconsin. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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WYOMING 
 

ASSUMPTION  
OF RISK 

Assumption of risk is part of comparative negligence, and is not a bar to recovery.  WYO. 
STAT. §1-1-109. 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

There are no exclusive Products Liability statutes under this category. 

COMPARATIVE 
FAULT 

Contributory fault shall not bar recovery in an action for wrongful death or injury to person 
or property unless claimant is more than 50 percent at fault.  Where claimant’s fault is 50 
percent or less, recovery will be diminished in proportion to that fault.  This applies to 
actions based on negligence, willful conduct, strict tort and strict products liability, and 
includes breach of warranty, assumption of risk, and misuse or alteration of a product. 
WYO. STAT. §1-1-109. 

ECONOMIC LOSS A claim for pure economic loss does not lie on a theory of negligence or strict liability.  
Cont’l Ins. v. Page Engin’g Co., 783 P.2d 641 (Wyo.1989). 
 
The supreme court has refused to create a “sudden calamitous event” exception.  Cont’l 
Ins. v. Page Engin’g Co., 783 P.2d 641 (Wyo.1989). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability has been abolished with regard to claims for negligence, strict 
products liability, and breach of warranty.  “Pure” several liability applies, and each 
defendant is only liable for damages attributable to his share of the total fault.  WYO. STAT. 
§1-1-109(e). 

PUNITIVE 
DAMAGES 

Punitive damages may only be awarded if a preponderance of the evidence demonstrates 
that the defendant is guilty of willful and wanton misconduct.  WYO. P.J.I. 4.06. 
 
There needs to be a reasonable ratio between the amount of actual damages and the amount 
of punitive damages.  Farmer’s Ins. Exch. v. Shirley, 958 P.2d 1040 (1998). 
 
Punitive damages are allowed in wrongful death actions.  WYO. STAT. §1-38-102. 

RIGHT TO 
CONTRIBUTION 

As Wyoming does not allow joint and several liability, there is no right to contribution. 
Anderson Highway Signs & Supply, Inc. v. Close, 6 P.3d 123 (Wyo. 2000). 

SPECIAL 
DEFENSES 

There are no reported cases that identify special defenses that would bar recovery. 

 
STATUTES OF 
LIMITATION 

 
Actions in strict liability and negligence, for personal injury and property damage must be 
brought within four years.  WYO. STAT. §1-3-105. 
 
Actions for wrongful death must be brought within two years.  WYO. STAT. §1-38-102(d). 
 
Actions for breach of warranty must be brought within four years.  By the original 
agreement the parties may reduce the period of limitation to not less than one year, but 
may not extend it.  WYO. STAT. §34.1-2-725. 
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STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Wyoming. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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PUERTO RICO 
 

ASSUMPTION  
OF RISK 

Primary assumption of risk, bars a plaintiff from recovery.  Vinas v. Pueblo Supermarket 
of P.R. Inc., 86 D.P.R. 33 (1962). 
 
Secondary assumption of risk is an aspect of comparative negligence.  Soto v. Tropigas de 
P.R., 117 D.P.R. 863 (1986). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

Collateral sources may be admitted into evidence, and recovery may be reduced.  
However, this rule is applied on a case-by-case basis depending on the circumstances.  
Futurama Import Corp. v. Trans Caribbean, 104 D.P.R. 609 (1976). 

COMPARATIVE 
FAULT 

Pure comparative fault is applied.  Claimant’s negligence reduces recovery, but is not a 
bar.  P.R. LAWS ANN. tit. 31, §5141. 

ECONOMIC LOSS Economic loss does not bar recovery in strict liability when accompanied by physical harm 
to personal property.  In Re Dupont-Benlate Litig., 877 F.Supp. 779 (D. P.R. 1995) 
(applying Puerto Rico law). 

JOINT & SEVERAL 
LIABILITY 

Joint and several liability applies where damages result from the combined negligence of 
several persons, and claimant may bring an action against one or all of them.  Rivera v. 
Great Am. Indem. Co., 73 D.P.R. 232 (1952). 

PUNITIVE 
DAMAGES 

Punitive damages are not allowed.  Cooperative de Seguros Multiples de P.R. v. San Juan, 
289 F. Supp. 858 (1968). 

RIGHT OF 
CONTRIBUTION 

Puerto Rico recognizes the right of contribution among tortfeasors.  Corning Glass Works 
v. Puerto Rico Water Resources Auth., 396 F.2d 421 (1968). 

SPECIAL 
DEFENSES 

Evidence of subsequent remedial measures is not admissible to prove negligence or 
culpable conduct.  Compromise and offers to compromise are not admissible to prove 
liability for, or invalidity of, a claim or part of a claim.  Payment or offer to pay medical or 
similar expenses is not admissible to prove liability for the injury.  P.R. LAWS ANN. tit. 32, 
App. IV R. 22. 

STATUTES OF 
LIMITATION 

Actions to demand civil liability for obligations arising from fault or negligence, including 
personal injury, property damage and wrongful death, must be brought within one year 
from the time the aggrieved person had knowledge thereof.  P.R. LAWS ANN. tit. 31, 
§§5141 and 5298(2). 
 
Actions arising from breach of warranty shall be extinguished after six months, counted 
from the delivery of the thing sold.  P.R. LAWS ANN. tit. 31, §3847.  

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in Puerto Rico. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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VIRGIN ISLANDS 
 

ASSUMPTION  
OF RISK 

Assumption of risk is part of comparative fault and is no longer a bar, except where 
claimant’s non-negligent conduct constitutes a waiver or consent.  Smollett v. Skayting 
Dev. Corp., 793 F.2d 547 (3rd Cir. 1986). 

CAPS ON 
NONECONOMIC 
DAMAGES 

There are no exclusive Products Liability statutes under this category. 

COLLATERAL 
SOURCE RULE 

The collateral source rule is abolished for personal injury, wrongful death and property 
damage actions.  Any party may introduce evidence of another party’s collateral sources. 
V.I. CODE ANN. tit. 5, §427. 

COMPARATIVE 
FAULT 

Modified comparative fault applies in any personal injury or property damage action based 
on negligence.  Claimant’s contributory negligence is not a bar to recovery unless it is 
greater than the combined fault of the defendants against whom recovery is sought.  
Damages are proportionately diminished, and the burden of proving claimant’s 
comparative fault is on the defendants.  Comparative fault does not reduce recovery where 
a statute imposes absolute liability.  V.I. CODE ANN. tit. 5, §1451. 

ECONOMIC LOSS There are no exclusive Products Liability statutes or doctrines under this category. 

JOINT & SEVERAL 
LIABILITY  

The jury shall apportion the damages against each defendant, and defendants are held 
jointly and severally liable with a right to contribution.  An exception is made for motor 
vehicle accidents where a defendant is always severally liable unless his personal fault is 
greater than 50 percent, in which case he is held jointly and severally liable.  V.I. CODE 
ANN. tit. 5, §1451(d). 

RIGHT TO 
CONTRIBUTION 

A right to contribution exists between joint tortfeasors as to any amount paid in excess of a 
defendant’s comparative share of the judgment.  V.I. CODE ANN. tit. 5, §1451(d). 

SPECIAL 
DEFENSES 

Evidence of subsequent remedial measures is not admissible to prove negligence or 
culpable conduct in connection with the event.  V.I. CODE ANN. tit. 5, §891. 
 
Compromise or offer to compromise is not admissible to prove liability for the sustained 
loss or damage or any part of it.  V.I. CODE ANN. tit. 5, §892. 
 
Settlement or offer to settle is inadmissible to prove the invalidity of the claim or any part 
of it.  V.I. CODE ANN. tit. 5, §893. 
 
Evidence of liability insurance is not admissible to prove negligence or other wrongdoing. 
V.I. CODE ANN. tit. 5, §894 

STATUTES OF 
LIMITATION 

Products liability actions sound in tort and are governed by two-year statute of limitations.  
White v. S & E Bakery, Inc., Terr. Ct. St. T. and St. J., 26 V.I. 87 (1991). 
 
Personal injury actions, including those based on strict liability, shall be brought within 
two years.  V.I. CODE ANN. tit. 5, §31. 
 
Actions based on property damage, and express or implied contracts shall be brought 
within six years.  However, if the contract is a “sealed instrument” it has a twenty year 
statute of limitation.  V.I. CODE ANN. tit. 5, §31. 
 

 116 



There is no statute of limitation for wrongful death.  Cintron v. Bermudez, 6 V.I. 692 (D.C. 
V.I. 1968). 

STATUTES OF 
REPOSE 

There is no statute of repose for product liability actions in the Virgin Islands. 

STRUCTURED 
SETTLEMENT 

There are no exclusive Products Liability statutes under this category. 
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