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The General Aviation Revitalization Act of 1994 (the “GARA”) created a statute 

of repose that bars any claims arising from an aviation product or component more than 
18 years after its date of delivery. See 49 U.S.C. § 40101, note (2004).  The statute was 
enacted to address the “longstanding concern with the problem of excessive liability costs 
for general aviation aircraft manufacturers” pushing the aviation industry “to the edge of 
extinction.”   Hon. Norman Y. Mineta, General Aviation Revitalization Act of 1994, H.R. 
Rep. No. 103-525, pt. 1 at p. 1 (1994); Statement by President William J. Clinton 
regarding law S. 1458 (Aug. 17, 1994).   

 
On public policy grounds, the GARA included four exceptions: two excepted 

classes of plaintiff (medical emergency patients and those not on the aircraft) and two 
excepted classes of claims (those based on written warranties and those causally related 
to a “knowing misrepresentation” made by the manufacturer to the FAA).   See 49 U.S.C. 
§ 40101, note, § 2(b). Three of the exceptions—written warranty claims, emergency 
patient plaintiffs and plaintiffs not on the airplane—are relatively straightforward and 
will not be discussed in detail here.   

 
The fourth exception—those claims “causally related” to a manufacturer’s 

knowing misrepresentation to the FAA—is arguably more ambiguous and has been the 
subject of significant dispute in numerous aviation cases.  Id. § 2(b)(1).  In an effort to 
prevent the narrow “knowing misrepresentation” exception from swallowing the 18-year 
rule, a “plead with specificity” requirement, consistent with federal rules generally 
applicable to claims of fraud, was included.  Id.  

 
The GARA also incorporates a “rolling” provision, pursuant to which any repairs 

or replacements of an aviation product will trigger the statutory period of repose anew.  
Id. § 2(a)(2).  Similar to the limited “knowing misrepresentation” exception, plaintiffs are 
testing this narrow “rolling” provision as well, attempting to broaden its applicability and 
scope. 

 
The GARA’s “plead with specificity” requirement 

 
Courts have recognized that the “plead with specificity” requirement of the 

GARA’s “knowing misrepresentation” exception is “an obvious analog to Federal Rule 
of Civil Procedure 9(b).”  See Rickert v. Mitsubishi Heavy Indus., 923 F. Supp. 1453, 
1456 (D. Wyo. 1996) (“Rickert I”), rev’d on reh’g on other grounds, 929 F. Supp. 380 
(D. Wyo. 1996).  Federal Rule of Civil Procedure 9(b) (“Federal Rule 9(b)”) requires 
particularity in all pleadings in which fraud is alleged. It is intended to: (1) ensure that 
defendants have sufficient information to defend themselves adequately; (2) reduce the 
number of frivolous actions in which the facts are learned after discovery; and (3) provide 
an increased measure of protection for a defendant’s reputation.  See Concha v. London, 



62 F.3d 1493, 1502 (9th Cir. 1995); IUE AFL-CIO Pension Fund v. Herrmann, 9 F.3d 
1049, 1057 (2d Cir. 1993).   

 
The analogy between Federal Rule 9(b) and the GARA is a sensible and natural 

one in that the GARA’s “knowing misrepresentation” exception sounds entirely in fraud 
and is intended to allow lawsuits only “where there was clear and convincing evidence of 
fraud.”  See Almanac: 103rd Congress 2nd Session 1994, Congressional Quarterly, Vol. 
L., 1994 at p. 180.   

 
As Senator Howard Metzenbaum, one of the drafters of the GARA, noted at the 

time of its execution, the exception was intended to “protect people injured by a 
manufacturer’s deception.”  Id.  Congressman Jack Brooks, another GARA drafter, 
confirmed that the exception was intended to avoid the statute of repose only where the 
“manufacturer has misrepresented certain safety information to the Federal Aviation 
Administration.”  See Hon. Jack Brooks, General Aviation Revitalization Act of 1994, 
H.R. Rep. No. 103-525, pt. 2 at p. 8. 

 
The “obvious analog” between the GARA “knowing misrepresentation” 

exception and Federal Rule 9(b) offers significant benefits to a product manufacturer’s 
defense, though plaintiffs continue to argue that the “pleading with specificity” 
requirement is limited and not necessarily applicable to all GARA “knowing 
misrepresentation” exception claims.  See Rickert I, 923 F. Supp. at 1462.  Because the 
GARA is less than 10 years old and is applicable by its terms only to aviation litigation, 
there are few published cases that offer guidance as to its scope and use.  The law, 
therefore, continues to develop on this issue.   On the other hand, the case law available 
under Federal Rule 9(b) is abundant, well established, and largely confirms that, without 
the appropriate level of specificity set forth in the complaint, any claim sounding in fraud 
should be dismissed.  

 
Moreover, while courts typically will allow plaintiffs an opportunity to amend 

their complaints to plead with the proper specificity, under Federal Rule 9(b) “courts 
throughout [the] nation have held, [a] plaintiff may not use discovery to provide facts he 
presently does not have to plead fraud with specificity.”  Beck v. Cantor, Fitzgerald & 
Co., Inc., 621 F. Supp. 1547, 1552 (N.D. Ill. 1985).  

 
It is axiomatic that: 

 
[i]f plaintiff does not presently possess the relevant, 
indispensable facts to state a fraud claim with particularity, 
the precepts upon which Rules 9(b) and 11 are founded 
mandate that he has no business charging a party with fraud 
on the slim hope that he may use the various and expensive 
tools of discovery available under the Federal Rules to put 
meat on the bare bones of his fraud claim.  Fraud is too 
serious a charge, and litigation is too expensive, to allow 
such tactics. 



 
Id. at 1552–1553; see also Stander v. Financial Clearing & Services Corp., 718 F. Supp. 
1204, 1210 (S.D.N.Y. 1989).   

This body of case law can be utilized to oppose plaintiffs’ efforts to avoid the 
GARA’s express statute of repose by vaguely asserting the GARA’s “knowing 
misrepresentation” exception, with nothing but speculation and innuendo as support.  Just 
like Federal Rule 9(b), the GARA “requires more than innuendo and inference; it 
demands ‘specificity.’” Rickert I, 923 F. Supp. at 1462.  “Under GARA, the plaintiff 
must plead the following matters ‘with specificity’: (1) knowledge; (2) misrepresentation, 
concealment, or withholding of required information to the FAA; (3) materiality and 
relevance; and (4) a causal relationship between the harm and the accident.”  Id. at 1456.  
Plaintiffs can be required to plead each of these elements with specificity at the 
commencement of the matter, prior to discovery, or be dismissed on the pleadings.  
 

Determining the GARA’s applicability before discovery commences 
 

For several reasons, it is most favorable to the defense that the applicability of the 
GARA’s “knowing misrepresentation” exception be determined at the pleading stage, 
before discovery begins. First, discovery can be expensive and time consuming; if it can 
be avoided, it should be.  Discovery may also provide plaintiffs the opportunity to 
conduct “fishing expeditions” in their attempts to artfully plead around the exception.  
Neither the GARA nor Federal Rule 9(b) permit “fishing expeditions.”  In fact, as 
discussed above, both the statute and the federal rule prohibit it.  See 49 U.S.C. § 40101, 
note, § 2(b)(1); FED. R. CIV. P. 9(b).  

 
In the same regard, if the court denies a defendant’s early GARA motion, it is 

now established that an immediate appeal is available pursuant to the well-established 
collateral order doctrine.  Kennedy v. Bell Helicopter Textron, Inc., 283 F.3d 1107 (9th 
Cir. 2002).  According to the Ninth Circuit, the public policy underlying the GARA—to 
preserve and revitalize the nation’s aviation industry—requires that a product 
manufacturer be shielded from the expense of litigation unless fraud is pled with proper 
specificity and thereafter proven at trial.  Id. at 1110-11.  Thus, even if a defendant’s Rule 
12 motion is denied, the defendant need not await the completion of costly discovery and 
trial to bring the issue to the appellate court; the litigation will be stayed until the 
appellate court reaches a determination, a process which often takes many months and 
sometimes years.  See id. at 1111. 

 
Full disclosure: protecting against a GARA “knowing misrepresentation” claim 

 
Once litigation commences it is too late, from the perspective of the underlying 

facts, to protect against a GARA “knowing misrepresentation” claim.  Though different 
interpretations of communications between a product manufacturer and the FAA can be 
advocated in litigation, once an incident occurs, what’s done is done.  One of the 
elements of the “knowing misrepresentation” exception is causation, and if a 
misrepresentation or concealment occurred prior to the crash, an after-the-fact 



representation to the FAA will not help to defeat the applicability of the exception.  See 
49 U.S.C. 40101, note, § 2(b)(1).  

 
Such a post-incident disclosure would do nothing to address the causal effect of 

the alleged misrepresentation, which was un-remedied at the time of the crash.  At that 
point—once a plaintiff establishes materiality and that the defendant knowingly made a 
false statement or withheld information—the best the defendant could hope to do is 
convince a jury that even if the FAA had that information, it would not have done 
anything that could have prevented the accident in question. 

 
Thus, it is critical that product manufacturers maintain awareness of the GARA in 

the normal course of business and at all times when communicating with the FAA.  Most 
aviation product manufacturers are audited once or twice a year or more by the FAA.  
The results of such audits are generally discoverable in litigation, whether by means of 
Freedom of Information Act requests or formal discovery requests to the defendant.  
Accordingly, a plaintiff may attempt to use such communications as sources of 
information available at the time of the inspection, but not disclosed.  It is therefore 
essential that full disclosure be made to the FAA in these communications on all possible 
issues, regardless of the extent one may consider it irrelevant or unnecessary at the time.   

 
Butler v. Bell Helicopter Textron, Inc., is a prime example of such circumstances.  

109 Cal. App. 4th 1073 (2003).  In Butler, a civilian helicopter crashed, killing four 
passengers and injuring two other passengers.  Discovery revealed that, while defendant 
Bell Helicopter was forthcoming with the FAA regarding test results on civilian 
helicopters equipped with the subject component, a tail rotor yoke, they were less so in 
relation to tests on military aircraft equipped with the identical component.  Id. at 1079-
80.  Specifically, the tail rotor yokes had failed in military applications, but no such 
failure had occurred in any previous testing on the civilian model.  Id.  Bell Helicopter 
disclosed the positive civilian model test results but did not disclose those failures that 
arose during use and testing of the military model.  Id.  Bell Helicopter argued that the 
applicable regulations (FAR 21.3) did not expressly require it to disclose failures or 
negative test results of the military application of the aircraft.  Id. at 1081.  

 
The court rejected that argument and found that, because the tail rotor yoke in 

question was a “dual use” part—in other words, used for the same purposes in both 
civilian and military functions—the test results on the military helicopter were relevant 
and should have been disclosed to the FAA.  Id. at 1083.  Though the court conceded that 
there is some ambiguity as to the reporting requirements under the applicable FARs for 
“dual-use” components, the court rejected Bell Helicopter’s claim that the test results 
were not required to be disclosed and, therefore, could not have constituted a knowing 
concealment or withholding.  Id. at 1083-87.  Because of this failure to disclose, the 
defendant lost the entirety of GARA’s protections.  Id. at 1088. 

 
The lesson to be learned is clear: when in doubt, disclose, and disclose fully.  This 

logic is equally applicable to all communications with the FAA, including periodic FAA 
audits, corrective action communications, Service Difficulty Reports and/or incident 



reports.  There is, of course, no amount of disclosure that can prevent a determined 
plaintiff from attempting to pierce the GARA protections through the “knowing 
misrepresentation” exception.  Nevertheless, when the downside of a manufacturer’s 
failure to disclose is the loss of a dispositive defense to significant claims—and the 
upside is a product that is as safe as possible and to which the FAA has been given full 
access and an opportunity to review and critique—disclosure is the best philosophy to 
embrace when contemplating communications with the FAA.   
 

Other trends relating to GARA applicability 
 
When responding to a defendant’s motion to dismiss on the basis of a failure to 

plead with the specificity required by the GARA’s “knowing misrepresentation” 
exception, plaintiffs will often argue that the GARA is inapplicable because a repair or 
replacement has re-initiated the eighteen-year period of repose.  Two such 
circumstances—manual revisions and component repair in a larger system—have been 
addressed in recent case law.  

 
• Manual Revisions 
 
In 1996, just two years after the GARA was enacted, a United States District 

Court in Texas was confronted with the question of whether a manual revision was, 
within the meaning of GARA, a new component or part.  Alter v. Bell Helicopter 
Textron, Inc., 944 F. Supp. 531 (S.D. Tex. 1996).  The plaintiff filed a claim based on a 
failure to warn, alleging that the manufacturer’s maintenance manual revisions were new 
components or parts and that the GARA should not preclude the claim.  Id. at 538.  The 
court rejected this argument, holding that the manual was “not a ‘part’ ‘originally in’ or 
‘added to’ the aircraft.”  Id.  In support, the Alter opinion cited a number of federal court 
decisions that had applied state statutes of repose comparable to the GARA.  Id. 
  

However, more recently, the question of whether a manual revision is a “part” has 
been answered in the affirmative.  In Caldwell v. Enstrom Helicopter Corp., the Ninth 
Circuit addressed whether a revised flight manual could be considered a “new part” to an 
aircraft and whether the 18-year statute of repose could be re-initiated.  230 F.3d 1155 
(9th Cir. 2000).  In Caldwell, a helicopter pilot claimed to have been unaware of the fact 
that he could not use the last two gallons of fuel.  Id. at 1156.  As a result, the helicopter 
ran out of useable fuel and, when the pilot attempted to land, the rotor blade hit the tail 
boom and the helicopter crashed.  Id. 

 
While there was no evidence that the fuel tank had been replaced within the 18 

years preceding the accident, the flight manual had been revised a number of times 
during those 18 years.  Id.  The plaintiff alleged that, because the manual had been 
revised, the warning defect claim was not barred by the GARA because the limitation 
period extends to “any new component, system, subassembly, or other part which 
replaced another…and which is alleged to have caused such death, injury, or damage.”  
49 U.S.C.  § 40101, note, § 2(a)(2). 
  



The court found that a manual revision could indeed fall within the rolling feature, 
stating, “[e]ither an aircraft’s flight manual is a part of the aircraft, or it is a separate 
product.”  Caldwell, 230 F.3d at 1157.  Finding that flight manuals are required by 
federal regulations, the court determined that manuals, which instruct the user regarding 
the operation of the aircraft, are an integral part of the aircraft and thus could not be 
considered a separate product.  Id. 
  

However, the court also stated that not all revisions to the flight manual would be 
sufficient to restart the 18-year repose period.  In particular, the court noted, “mere 
cosmetic changes (like changing the manual’s typeface) do not revive the statute of 
repose.”  Id. at 1158.  Rather, the revision had to pertain to the actual fuel system—the 
alleged proximate cause of the crash.  Otherwise, GARA would bar the action.    
  

The Caldwell case was distinguished in 2001 by Carolina Indus. Prods. v. 
Learjet.  189 F. Supp. 2d 1147 (D. Kan. 2001).  In Learjet, the plaintiff alleged that the 
defendant failed to provide necessary instructions and warnings relating to the hydraulic 
landing gear control valve.  Id. at 1170.  The plaintiff, relying on Caldwell, argued that 
there had been three manual revisions issued in the previous 18 years and that such 
revisions should be considered new parts, thereby allowing the claim to proceed.  
However, the court distinguished Caldwell, noting that “[t]he Ninth Circuit was careful to 
point out that the plaintiffs did not allege negligence based on a failure to warn but ‘under 
theories of strict liability and negligence, that the revised manual itself is the defective 
product that caused the accident.’”  Id.   In Learjet, the plaintiff alleged that the 
accident was caused by a failure to warn of a defect and a failure to instruct on how to 
repair that defect—the claim did not rest on the fact that the accident was actually caused 
by any of the manual revisions.  Id. at 1171.  Therefore, the court held that the claim was 
barred by GARA’s statute of repose.  Id. 
  

Taken together, Learjet and Caldwell demonstrate that the statute of repose can be 
re-initiated when there is a manual revision.  However, in order for such a claim to be 
successful, at least with regard to having the statute re-tolled, a plaintiff must allege that 
the revision to the manual was the proximate cause of the accident.  If not, the action will 
be barred, as it was in Learjet.   
  

Still, given Alter, whether or not a manual revision constitutes a “new part” 
remains relatively unsettled.  The different results were noted by at least one court.  In 
Mason v. Schweizer Aircraft Corp., the Supreme Court of Iowa stated, “[c]ourts are 
divided on whether manuals are a ‘part’ subject to the rolling provision of GARA.”  653 
N.W.2d 543, 552 (Iowa 2002) (comparing Caldwell and Alter). 

 
• Component as part of a larger system 
 
The GARA expressly provides that its 18-year repose period will be started anew 

if a new component of an aviation product replaces an old one.  See 49 U.S.C. 40101, 
note, § 2(a)(2).  It is clear that the “addition of a new component part can start a new 18-



year period of repose running from the date of completion of the addition of that part to 
the aircraft.”  Lyon v. Agusta, 252 F.3d 1078, 1088 (9th Cir. 2001).   

 
This liability, however, runs against only the manufacturer of the new component 

and not the manufacturer of the original underlying product. Campbell v. Parker-
Hannifin Corp., 69 Cal. App. 4th 1534 (1999).  In Campbell, an aircraft manufactured 
and sold by Cessna in 1975 was involved in a fatal incident in 1995, outside of the 
GARA’s repose period.  Id. at 1539.  The plaintiff alleged that the GARA did not bar the 
action against Cessna because the crash was caused in part by the failure of certain 
vacuum pumps installed in the aircraft.  The vacuum pumps were replaced after the 
original manufacture date and within the GARA’s statutory repose period, but not by 
Cessna.  The court found that the action against Cessna was barred, and that the GARA’s 
statutory period started anew only for the newly installed part.   

 
The court in Caldwell recognized that the legislative intent behind the statute was 

to “provide[] for a ‘rolling’ statute of repose [so] victims and their families will have 
recourse against new component part manufacturers.”  Id. at 1546 (quoting from the 
House Judiciary Committee Report).  The component part rule is therefore utilized by 
courts to reflect the intent of the legislature: a balance between “providing some certainty 
to manufacturers . . . while preserving victims’ rights to bring suit for compensation in 
certain particularly compelling circumstances.” Burroughs v. Precision Airmotive Corp., 
78 Cal. App. 4th 681 (2000) (quoting GARA, H.R. No. 103-525(II), 103d Cong., 2d 
Sess.).   

 
In another recent case, a helicopter assisting in a fire-fighting mission crashed, 

allegedly due to the failure of portions of the aircraft’s fuel transfer system.  Hiser v. Bell 
Helicopter Textron, Inc., 111 Cal. App. 4th 640 (2003).  There was also an allegation that 
a contributing cause of the crash was the failure of a warning system to activate at the 
proper time to warn the pilot of a low fuel condition.      

 
In Hiser, the fuel transfer system that allegedly failed had not been replaced 

within 18 years of the accident.  The fuel flow switches within the aircraft’s low-fuel 
warning system—which were allegedly designed defectively and allegedly did not detect 
the failure—had been replaced within that period.  Id. at 644–647. 

 
The court found that the installation of new parts—even in accordance with a 

partial re-design of the system—does not constitute a replacement of the entire system.  
Id. at 649-51.  Rather, for GARA purposes it is a replacement only of that particular 
component.  Id. at 651.  The court’s analysis of the statute’s express language therefore 
confirmed that “[m]odification of an item, whether it is a component, system, 
subassembly, or other part, does not restart the limitation period under GARA.  
Replacement does.”  Id. at 650.   

 
Nevertheless, the court found the GARA did not bar the claim because, “[w]hile 

the fuel transfer system may have been largely GARA protected, the component that was 
supposed to warn of failure was not itself GARA protected.”  Id. at 654.  Where, like in 



Hiser, a separate system that had been replaced within the GARA period is alleged to be 
a contributing cause, the GARA is not applicable.  

  
Conclusion 

 
The GARA has provided an effective defense for manufacturers of older aircraft 

and their component parts and, as originally intended, has contributed to the revitalization 
of the general aviation industry.  The foregoing cases demonstrate, however, that the 
GARA provides no guarantees in every instance.  Efforts to circumvent the statute of 
repose have focused on the knowing misrepresentation exception and the rolling 
provision, such as claims pertaining to manual revisions and replacement parts.  These 
issues in particular require vigilance on the part of manufacturers when making decisions 
applicable to FAA disclosures and manual revisions in order to secure the benefits of the 
GARA. 

 
 
 


